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INTRODUCTION 
According to the Code of Canon Law the Roman Pontiff alone has 
* Director de la Tesis: Prof. Dr. Eloy TEJERO TEJERO. Título: La acusación y el juicio de 
Obispos en la normativa de los siete primeros siglos. Fecha de defensa: 2S.XI.80. 
Este extracto de la Tesis Doctoral ha sido publicado ya en «African Christian Studies» (The 
Journal of the Catholic University of Eastern Africa, Nairobi, Kenya), vol. 9, n° 1, March 1993, 
pp. 44-74, y vol. 9, n° 2, June 1993, pp. 48-72. 
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the right to judge bishops in penal cases and it is reserved to the Roman 
Rota to judge them in contentious ones1. Concerning this point the 
present Code follows generally the 1917-Code and a long legislative 
tradition of eleven centuries2. Besides the possibility of an arbitral 
judgment, the Code declares that the supreme Tribunal of the Apostolic 
Signatura would hear the recourse against administrative decrees and all 
singular administrative acts given by the bishop in the external forum 
outside a judicial trial3. The short historical background, if any, of 
modern administrative law, specially in the Church, places the admi-
nistrative recourse beyond the range of our study4. 
For the first time Pope Nicholas I (858-867) included the causes 
against bishops among the «causae maiores» (important cases), 
i.e., he reserved them to the judgment of the Roman Pontiff. The 
occasion was the deposition of Bishop Rothad of Soissons by his 
provincial synod followed by his appeal against the sentence 
before the Pope5. Without doubt Nicholas I founded his decision 
on the Pseudo-Isidorian Decretals which were forged a few years 
before the beginning of his pontificate probably in the region of 
Le Mans between 847 and 8526. 
1. C. 1405 § 1, 3° and § 3,.1° We follow the version of The Code of Canon Law in English 
translation prepared by «The Canon Law Society of Great Britain and Ireland», London-Sydney 
1984. 
2. Cf. 1917-c. 1557, § 1, 3° and § 2, I o {Codex Juris Canonici, Romae 1918). Two things 
are worth noting: 1917-c. 220 which said that the cases reserved to the Roman Pontiff are called 
«causae maiores», does not appear in the present Code; and regarding cases that concern the 
rights or the temporal goods of a juridical person represented by the bishop, the 1983-Code 
reserves them to the appeal tribunal in the first instance (cf. c. 1419, 2) while before there was a 
rather strange possibility by which the diocesan tribunal could judge its own bishop in such cases 
(cf. 1917-c. 1572, § 2). 
3 . Cf. Cc. 1445, 1713-1716 and 1732-1739. 
4. Cf. Z . GROCHOLEWSKI, La giustizia amministrativa presso la Segnatura Apostólica, in 
«Ius ecclesiae», 4 (1992), pp. 3-22; E. LABANDEIRA, El recurso jerárquico ante la Curia 
Romana, in «Ius Canonicum», 60 (1990), pp. 449-465; and K. MATTHEWS, The development and 
future of the administrative tribunal, in «Studia Canónica», 18 (1984), pp. 3-233. 
5. Cf. PH. JAFFE, Regesta Pontificum Romanorum ab condita Ecclesia ad annum 1198, 
Leipzig 1885- Graz 1956, 2.785; and J.P. MlGNE, Patrología Latina, Paris 1844-1864 (= PL), 
119, 899 among others. 
6. Cf. H. FUHRMANN, False Decretals (Pseudo-Isidorian Forgeries), in «New Catholic 
Encyclopedia*, New York 1967, 5, pp. 820-824. For their historical context also cf. E. AMANN, 
in Histoire de VEglise depuis les origines jusqu'a nos jours, A . FUCHE-V. MARTÍN ed., Paris 
1935 f (= FUCHE-MARTÍN), IV, pp. 354 and 356; and E. EwiG, in History of the Church, 
H JEDIN-J. DOLAN ed., London 1980 (= JEDIN-DOLAN), IE, pp. 145-146 and 167-169. 
THE EARLY AFRICAN LEGISLATION ON THE TRIAL OF BISHOPS 343 
The Collection of Pseudo-Isidore became the turning point in the 
course and doctrine of the process against bishops. The Carolingian 
Reform threatened the freedom of the Church due to interference from 
civil power. The Carolingian slogan «episcopi a rege iudicandi sunt» 
(bishops are judged by the king) was changed into the Pseudo-Isidorian 
one «episcopi a Deo iudicandi sunt» (bishops are judged by God), in an 
effort to defend the bishop from the attacks launched by greedy men. 
The false decretals denied competence even to the metropolitans who on 
many occasions were mere puppets of powerful laymen. Though they 
recognized the provincial synod as ordinary tribunal, none the less, they 
established that the Apostolic See should be the one to convoke it and to 
approve and confirm the sentence. As a matter of fact Pseudo-Isidore 
defined all the causes of bishops as «causae maiores»7. In this way, 
though the bishop was defended from secular intruders, it became 
almost impossible to carry out his trial. Rome was not physically near 
and to take a case before the Papal court made the system slow and 
rigid. 
There is no doubt that on the one hand guarantees of justice should 
defend any accusation against the bishops. Even the bishops themselves 
have asked in some occasions that, 
«information or accusations sent without their knowledge to the 
Roman Congregations should be checked by consultation with 
the bishop concerned or with the Conference*8. 
On the other hand the principle of legality demands submission of 
the bishop's authority to the law to avoid not only abuses of power but to 
stop any abdicating attitude in the exercise of his ministry. As it was 
decreed already in the seventh century: 
«It is written that the bishops should excel as heads of the 
Church, and, as St. Jerome wrote, should be like the apostles. Let 
them openly show that in their churches they love the clergy and 
are loved by the clergy; let them give the faithful such example in 
manners, in conversation, in expression, in obedience, as to show 
7 . The Pseudo-Isidorian reform on the trial of bishops in connection with the Carolingian 
reform is well studied by F. YARZA, El obispo en la organización eclesiástica de las decretales 
pseudoisidorianas, Pamplona 1 9 7 7 . Also cf. F. KEMPF, in JEDIN-DOLAN, UJ, pp. 2 8 8 - 2 8 9 . 
8 . Final Document of the Synod of the Dutch Bishops, 1 2 , in «L'Osservatore Romano», 
weekly edition in English: February 1 1 , 1 9 8 0 , p. 5 . 
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that they postpone everything profane to religion; and as the 
Apostle says, let their manner and religion be such, as to guaran-
tee the stability of the realm, and God helping, also the lasting 
prosperity of the people. And should any of them presume to act 
against canon law ('contra ordine canónico'), let them know that 
they will have to submit to the canonical sentence*9. 
The need for a revision of the judicial treatment of the episcopal 
causes leads us towards the juridical-canonical legislation of the first 
centuries before the interference from civil power was noticeable and 
consequently any reform was done. As a matter of fact Vatican Council 
II, «the council of the bishops», we dare say, opened a door in that 
direction and recalling the organization of the earliest ages of the Church 
expresses its earnest hope that synods, provincial councils and plenary 
councils may flourish with renewed vigour for the growth of religion 
and the maintenance of discipline10. And when speaking on the review 
of the boundaries of the ecclesiastical provinces and on the necessity for 
every diocese to be attached to one of them, Vatican II decreed that the 
rights and privileges of Metropolitans should be determined according to 
the new and well-devised regulations11. 
A research on the African canonical sources is specially suitable if 
we keep in mind that the bishops were remarkably numerous and 
traditionally invested with an outstanding authority and autonomy12. For 
St. Cyprian, the greatest Bishop of Carthage, in certain matters, the 
individual bishop is responsible to God alone for the guidance of his 
community13. As he put it in a well-known sentence, 
9. Synod «Burdigalense» (662-675), c. 4: C. DECLERCQ ed., Concilia Galliae (a. 511-
695), in «Corpus Christianorum, series latina» (= CChr), 148.A, Turnhout 1973, pp. 312-313. 
Throughout this work the terms «council» and «synod» are used as synonymous. 
10. Decree on the pastoral office of bishops in the Church Christus Dominus, 36. English 
version by A. FLANNERY ed., Vatican Council 11, Bombay 1983. 
11. Ibidem, 40. 
12. Cf. Africa Synod. Lineamenta and questions, 3, in «African Ecclesial Review*, 33 
(1991), p. 5; and St. Cyprian's «De Ecclesiae Catholicae Unitate», 5 and 17; and Letter 59, in 
CYPRIAN, De Lapsis and De Ecclesiae Catholicae Unitate, Oxford 1971, pp. 64-67, 84-87 and 
111-122, with a summary on it within Cyprian's ecclesiology by M. Bevenot in p. XVI of the 
Introduction. 
13. Letter, 66, 8 in J. QUASTEN, Patrology, Westminster (Maryland) 1986, II, p. 374 
(quoted by the Vatican Council II in the Dogmatic Constitution on the Church Lumen Gentium, 
23, note 31). 
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«You should understand that the bishop is in the Church and the 
Church in the bishop and that whoever is not with the bishop is 
not in the Church»14. 
In our exposition within the History of Canon Law, we shall try to 
follow a chronological order in presenting different legislative sources. 
The addition of some historical facts should help to fix them within their 
context of place and time. 
I. THE SCOPE OF THE EARLY AFRICAN LEGISLATION 
The geography of the African Church by the end of the fourth cen-
tury comprised the area where the influence of the see of Carthage could 
be felt. Thus it was not limited to the Roman province of Proconsular 
Africa but also included Numidia, Byzacena, Tripolitania, Mauritania 
Caesariensis and Mauritania Tingitana (what today is more or less 
Morocco, Northern Algeria, Tunisia and western part of Libya) 1 5. 
Throughout the fourth century each province obtained its «episcopus 
primae sedis» (primate) while the Bishop of Carthage exercised a real 
and, later on, official primacy in the whole African Church as was the 
case since St. Cyprian's time1 6. In the African continent however there 
was another Christian community known as the Egyptian Church which 
had its own organization under the Patriarchate of Alexandria and 
included Egypt, Cyrenaica and Marmarica (Eastern Libya), Nubia 
(Sudan) and Ethiopia17. 
The first known African council, reported by St. Cyprian, gathered 
seventy bishops in Carthage around the year 220 and was presided by 
1 4 . Cf. K . BAUS, in JEDIN-DOLAN, I, p. 2 5 3 . 
1 5 . Cf. Atlas of Ancient and Classical Geography, E. RHYS ed., London-New York 1 9 0 9 , 
maps XX and XXI; and J . D . FAGE, An Atlas of African History, London 1 9 6 6 , pp. 6 - 7 . In the 
latter the border between Numidia and Proconsular Africa has been westward displaced to the 
point of including Hippo Regius and even Thubursicu Numidiarum in Proconsular Africa instead 
of in Numidia. 
1 6 . Cf. J.J. GAVIGAN, North Africa (Early Church in), in «New Catholic Encyclopedias, 
1 0 , pp. 5 0 2 - 5 0 5 ; and A. LE ROY, Africa; H . LECLERCQ African Church; F.P. HAVEY, African 
Synods; M.M. HASSETT, Carthage; in «The Catholic Encyclopedia*, New York 1 9 1 3 , 1 , pp. 1 8 1 , 
1 8 7 , 1 9 1 , 1 9 9 , andUI, p. 3 8 7 . 
17 . Cf. G . MANNA, The survival of Christianity in Ethiopia, in «African Christian 
Studies*, 6 , 4 ( 1 9 9 0 ) , pp. 1 2 and 2 3 . 
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Bishop Agrippinus (218-222)1 8. Synods were clearly an established 
feature of Church life in North Africa by the time of Cyprian's episco-
pate (249-258) and from very early they became the forum for the trial 
of bishops19. Between year 236 when St. Fabian began his pontificate 
and year 249 when St. Cyprian succeeded Donatus in the see of Cartha-
ge, a Synod took place in this city which condemned Privatus, Bishop of 
Lambesus. His deposition was commanded by ninety bishops who 
attended the Council and was confirmed by letters to Donatus and Pope 
Fabian20. In a letter to Pope Cornelius, St. Cyprian made reference to 
this process implying that Privatus besides being a heretic, was accused 
of many and grave crimes21. In the Synod of Carthage (15 May 252) the 
sentence was ratified. The following year, for instance, another Council 
of Carthage (autumn 253) condemned Bishop Therapius of Bulla 
because of his negligence with a renegade priest22. 
It is important to keep in mind that there were two kinds of councils 
in the early African Church: the provincial synods which gathered all the 
bishops of each province, and the African general councils which 
brought together several representatives from the six different provinces 
according to norms we shall see later on. The two synodal assemblies 
had both legislative and judicial roles. 
The African synodal legislation regarding our subject is limited 
however to a short period of time: from the year 390 (Council of Cartha-
ge under Genethlius) to the year 427 (Council of Hippo) with the two 
exceptions of the Councils of Carthage under Gratus (348) and under 
Boniface (525). Besides the third century synods already mentioned, 
18 . PL 3, 1157. Cf. C F . H E F E L E - H . LECLERCQ, Histoire des Conciles, Paris 1907 f 
( = HEFELE-LECLERCQ), I , 1, pp. 154-156; and K. BAUS in JEDIN-DOLAN, I, pp. 210 and 383. 
19. Cf. G.W. CLARKE'S notes on SAINT CYPRIAN, Letters (I), New York-Ramsey 1984, in 
«Ancient Christian Writers» (= ACW), 43, pp. 51 and 153-154. 
20. Cf. P. M O N C E A U X , Histoire littéraire de l'Afrique chrétienne depuis les origines 
jusqu'à l'invasion arabe, Bruxelles 1901-1923, II , pp. 5-6. The Synod was held much more pro-
bably at Carthage rather than at Lambesus (the wording of St. Cyprian's 59th letter is mislea-
dingly ambiguous on this point), cf. G.W. CLARKE'S notes on SAINT CYPRIAN, Letters (II), New 
York-Ramsey 1984, in ACW, 44, p. 169. 
21. Cf. PL 3 ,836 . 
22. Cf. A. A U D O L L E N T , Afrique, in «Dictionnaire d'histoire et de géographie ecclé-
siastiques», Paris 1912,1, col. 747-750, where other synods of St. Cyprian's time are recorded. 
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there were others prior to that period of 390-427, but only the decrees of 
the one we have excepted (348) have been preserved23. 
The decrees of the African councils were gathered together in what 
can be called the African canonical collections. In each council it was 
customary to read and confirm the preceding synodal canons. In this 
way the early African Church built up its own particular code of canon 
law. In these pages for instance, we shall mention among others the 
Breviary of Hippo (397), the Excerpts of the register of the Carthaginian 
Church (419), and within them the Canons of Apiarius' trial, and the 
Collection of the Council of Carthage under Boniface (525). Though 
these collections were purely local, their moral authority was such that 
they were included not only in subsequent African collections like the 
«Breviatio Canonum» (523/546) of Fulgentius Ferrandus and the 
«Concordia» (690) of Cresconius, but also in important collections of 
the sixth and seventh centuries outside Africa (for example, the one of 
Dionysius Exiguus and the «Hispana»), and from them even in the 
Greek collections24. All those synodal repetitions and various inclusions 
explain the different versions of the same canons we find in African 
legislation. 
II. PREVIOUS LEGISLATION OUTSIDE AFRICA 
We shall not go into details regarding the non-African legislation in 
the first half of the fourth century. However in order to understand its 
common points with the subsequent African legislation and the distincti-
ve features of this one, it seems suitable to present it as a summary and 
within its historical context, but reducing the bibliographic references to 
a minimum, without discussing our conclusions. Obviously this summa-
ry though orderly arranged is not a complete rule applied everywhere in 
the Church by the middle of the fourth century. 
23. P. MONCEAUX, Histoire litteraire..., tit., UJ, p. 213, lists the synods from Cyntra (305) 
to Carthage (386) and distinguishes between Catholics and Donatists. 
24. Cf. G. BARDY, Afrique. Les Collections canoniqu.es Africaines, in «Dictionnaire de 
Droit Canonique*, Paris 1935, I, col. 288-293; C. VOGEL, Canon Law (History of). Early 
Church, in «New Catholic Encyclopedia*, 3, p. 36; and J. BESSON, Canons (Collections of 
ancient), in «The Catholic Encyclopedia* m, p. 283. 
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A. Legislative sources 
Pontifical legislation through papal decretals had its starting point 
in a letter of Pope Siricius to Bishop Himerius of Tarragona (384)2 5. 
However the first decretal concerning the process of bishops was written 
by Pope Innocent I (401-417) to Bishop Victricius of Rouen on 15 
February 404 2 6. In this important decretal Innocent I used the notion 
«maiores causae* for the first time in the ecclesiastical field without 
including the causes against bishops among them2 7. In fact following the 
canons of Nicaea and Sardica the Pope supported the competence of the 
provincial synod for the judgment of bishops and forbade any recourse 
to other provinces28. 
C/v/7 legislation does not make reference to our subject until year 
355 when Constantius II reserved the penal process against bishops to a 
tribunal of bishops and put aside any secular competence29. 
Therefore in the first half of the fourth century only synodal canons 
developed an incipient legislation on the trial that should follow the 
accusation against a bishop. Five councils among those that took place 
before the one of Carthage under Gratus (348) decreed on that matter: 
25. PL 13, 1133-1147. On the most ancient known authentic decretal cf. J. GAUDEMET, 
L'Eglise dans l'Empire Romain (IVe-Ve siècle), Paris 1958, p. 241. 
26. Cf, PH. JAFFE, Regesta Pontiftcum..., cit., 286. Within a group of disciplinary dispo-
sitions the text concerning the process of bishops is found in PL 20, 472-473 (Epist. U, 5-6). This 
decretal had a great influence in later legislation because it was included in the most important 
canonical collections: «Collectio decretorum Pontificum Romanorum» of Dionysius Exiguus 
(«Décréta Innocentii Papae», X: PL 67, 242), «Quesnelliana» (XXIV, 3-4: PL 56, 521) and 
«Hispana» («Epistolae decretales», VII, 3: PL 84, 645). The «Excerpta canonum» of the 
«Hispana» (III, 23: PL 84, 56) take it into account precisely when they gather together the 
canons about the jurisdiction of the Roman Pontiff on the «causas episcoporum», cf. E. TEJERO, 
Los «Excerpta» de la Hispana. Originalidad de su sistematica. «Illrd International Congress of 
Canon Law», Pamplona 1976, p. 13. 
27. On the concept «causae maiores» and its origin in the Roman law cf. R. NAZ, Causes 
majeures, in «Dictionnaire de Droit Canonique», EU, col. 60. 
28 . «Secundum synodum Nicaenam» and «sicut synodus statuit» should be understood as 
a reference to Sardica also (vid infra note 44). 
29. Cf. Theodosiani libri XVI et Constitutiones Sirmondianae, 1-2, T H . MOMMSEM-
P . MEYER éd., Berlin 1954,16, 2, 12. Although B. BIONDL // diritto romano cristiano, I, p. 377-
378 assigns this law to Constans I and Constantius II, the promulgation should be attributed to 
Constantius II because Constans died in year 350. 
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Iliberis (300\306), Aries (314), Nicaea (325), Antioch (341) and Sardica 
(343-344)30. 
Without legislative character as such, the fourteen canons of the du-
bious Synod of Cologne (346) are the condemnation sentences of each 
one of the fourteen attendant bishops against the local Bishop Euphra-
tes 3 1. Penalties of excommunication and deposition were laid on him for 
denying the divinity of Jesus Christ («qui Christum Deum negat»)32. 
The possibility of accusing and judging a bishop is present in the 
most ancient known canonical decrees. We refer to the Spanish Council 
of Iliberis (300/306) also known as Elvira33. Since St. Cyprian's time 
similar development and geographical proximity made the African and 
Spanish communities close to each other3 4. The Iliberis disciplinary 
canons were reflected in subsequent councils, e.g., Aries, Ancyra, 
Neocaesarea, Nicaea and Sardica35. 
The Council of Aries (314) was a Gallic synod trying to solve an 
African problem. From our point of view it shows the early reality of the 
process against bishops and of the ecclesiastical competence in episco-
30. The Councils of Ancyra (314) and Neocaesarea (314-319) did not decree on the trial 
of bishops as such: cf. P.P. JOANNOU ed., «Pontificia commissione per la redazione del códice di 
diritto canónico orientale, Fonti, fase. IX: Discipline Genérale Antique (IV-IX s.)», I, 1: Les 
canons des conciles oecuméniques; I, 2: Les canons des synodes particuliers. Grottaferrata 1962 
(= JOANNOU ), I, 2, pp. 54-73 and 74-82 respectively. 
31. L. DUCHESNE, Le faux concile de Cologne (346), in «Revue d'Histoire Ecclésiasti-
que», 3 (1902), pp. 16-29; and E. GRIFFE, La Gaule chrétienne a l'époque romaine, Paris-
Toulouse 1947, I, p. 125 denied the authenticity of Cologne (346). On the controversy cf. 
HEFELE-LECLERCQ, I, 2, pp. 830-834 note 3 by H. Leclercq. Its decrees in any case are published 
by C. MUNIER ed., Concilia Galliae (a. 314-506), CCbx, 148 (Turnhout 1963), pp. 27-29 which 
is for us the only guarantee of its possible authenticity. 
32. Ibidem, p. 27. There is a variety of expressions regarding the penalties: «eum episco-
pum esse non posse», «qui nec laicam debet communionem accipere», «non esse catholicum», 
«ab episcopatu esse deiectum», «illum esse depositum», «esse episcopum non permitti», 
«damnatione percussus est»,... 
33. We have studied its decrees in the edition of J. VIVES, Concilios visigóticos e hispano-
romanos, Barcelona-Madrid 1963, pp. 1-15. Cf. J. ORLANIMS-D. RAMOS-USSON, Historia de los 
concilios de la España romana y visigoda. Pamplona 1986, pp. 25-63 as the latest and most 
complete study on this Synod. 
34. In the division of Diocletian, Mauritania Tingitana became a province of Spain: cf. 
J.J. GAVIGAN, North Africa (Early Church in) cit., p. 502. St. Cyprian for instance, was 
consulted in the cases of two lapsed Spanish Bishops, Basilides of Emérita and Martialis of 
Asturica: cf. K. BAUS, in JEDIN-DOLAN, p. 358. 
35. Cf. D . RAMOS-LISSON, En torno a la autenticidad de algunos cañones del concilio 
deElvira, in «Scripta Theologica», 11 (1979), pp. 181-186; and V. DECLERCQ, Ossius of 
Cordova, in «Studies in Christian Antiquity*, 13 (Washington 1954), pp. 85-117. 
350 ALB ERT PAMPDXON 
pal cases. Constantine convoked this Synod seeking a way out of the 
Donatist schism. On 1 August 314, sixteen bishops from Gaul, ten from 
Italy, nine from Africa, six from Spain and three from Brittany met at 
Aries under the presidency of Bishop Marinus3 6. The Roman Synod 
(October 313) did not end the schism though it condemned Donatus, and 
only him and confirmed Caecilian in the see of Carthage. The Donatist 
bishops appealed to Constantine against the Roman sentence passed by 
Pope Melchiades (311-314) and eighteen bishops3 7. The Council of 
Aries ratified and extended the decrees of the Council of Rome. The 
letter to Pope Silvester (314-335) and its discipUnary canons did not add 
to much to the legislation of Iliberis concerning the trial of bishops38. 
The Council ofNicaea (325) gathered three hundred bishops most 
of them from the East. Caecilian of Carthage was present39. Its Creed 
and the condemnation of Arianism were the main features of this first 
ecumenical council. Nevertheless our attention turns to the twenty ca-
nons on discipline and ecclesiastical organization decreed by the Synod, 
where we find a submission of the episcopal power and a new territorial 
delimitation of jurisdiction with the definitions of the ecclesiastical 
province and the provincial synod headed by the metropolitan40. 
36. Cf. E. GRIFFE, La Gaule chrétienne a l'époque romaine, I. Des origines chrétiennes a 
la fin du IV siècle, Paris-Toulouse 1947, pp. 130-136; and J.R. PALANQUE, in FLICHE-MARTIN, 
m, pp. 37-47. 
37. On the Synod of Rome (313) cf. HEFELE-LECLERCQ, I, 2, pp. 272-274. Later on 
Constantine had to hear the case again in the summer of 315 and even brought Caecilian and 
Donatus to Milan for a debate in his presence (316). According to St. Augustine that usurpation 
was due to the obstinacy of the Donatists who obliged and forced Constantine to do so. In any 
case the Emperor confirmed the sentences of the two synodal tribunals in a letter to Eumelius, 
his Vicar in Africa on 10 November 316 (cf. P. BATIFFOL, La paix constantinienne et le catholi-
cisme, Paris 1914, pp. 294-300). 
38. We have followed the text of the «Epistula ad Silvestrum» and the twenty-two canons 
of Aries edited by C. MUNIER, Concilia Galliae..., cit., pp. 4 and 9-13. Cf. J. GAUDEMET, 
L'Eglise dans..., tit, p. 34; and M. SOTOMAYOR, in Historia de la Iglesia en Espaha, R. GARCIA-
VILLOSLADA ed., Madrid 1979,1, p. 194. Vid supra note 35. 
39. Cf. HEFELE-LECLERCQ, I, 2, pp. 335-624. On the influence of the Egyptian Church on 
Nicaea, cf. N. TANNER, The African Church and the First Five Ecumenical Councils, in «African 
Ecclesial Review*, 33 (1991), pp. 202-204. 
40. We have studied the Nicaea canons in the editions of JOANNOU, I, 1, pp. 23-41; and 
N.P. TANNER ed., Decrees of the Ecumenical Councils, London-Washington 1990,1, pp. 5-19. 
Both of them have the Greek version of John Scholasticus and the Latin one of Dionysius 
Exiguus with Joannou adding a French translation and Tanner an English one. 
THE EARLY AFRICAN LEGISLATION ON THE TRIAL OF BISHOPS 351 
The Council ofAntioch (341) did not have as such any connection 
with the Church in either North Africa or in the West. In fact all the 
ninety-seven bishops gathered together by Constantius for the dedication 
of the «Dominicum aureum» (golden church), were from the East 4 1. 
However the legislation of Antioch was the first to establish in its 
decrees a system for the accusation and process of bishops giving the 
basic material for further elaborations in future councils42. 
The turning point in the synodal legislation about the trial of 
bishops took place in the Council of Sardica (343-344)43. Two hundred 
bishops from more than thirty-five eastern and western provinces 
attended it, Gratus of Carthage among them. Though the influence of its 
decrees pervaded the whole Church and in many instances they were 
attached to and mixed up with those of Nicaea, it seems the African 
Church did not accept them4 4. All the Sardica canons except for c. 16, 
made reference to the bishop and half of them developed a clear system 
for the trial of bishops with specific steps for the process in appeal and 
revision of the sentence that were not established at Antioch45. 
B. Legislation 
1. The accusation 
A charge against a bishop could be brought by another bishop (Sar 
41. Cf. G. BARD Y, Athanase d'Alexandrie,in «Dictionnaire d'histoire et de géographie 
ecclésiastiques», IV, col. 1313-1334; and IDEM, Antioche (concile et canons d'), in «Dictionnaire 
de Droit Canonique» I, col. S89-S98. On the date of the Council of Antioch, J. GAUDEMET, 
L'Eglise dans..., cit., p. 34 accepts a margin between the year 332 (defended among others by 
G. Bardy) and the year 341 (supported in HEFELE-LECLERCQ, I, 2, pp. 702-705). 
42. The decrees of Antioch were taken from JOANNOU, I, 2, pp. 105-126. On the Eusebian 
influence, cf. G. BARDY, in FLICHE-MARTTN, III, pp. 97-120; and JOANNOU, I, 2, pp. 528-529 
regarding cc. 4, 12 and 15. 
43. Cf. H . HESS, The canons of the Council of Sardica, Oxford 1958; and K. BAUS, in 
JEDIN-DOLAN, H, pp. 37-40. 
44. Pope Zosimus (417-418) quoted c. 5 of Sardica as being from Nicaea. We find for 
instance similar mistakes in St. Ambrose (cf. Epist. 63, 64: PL 16, 1258) and St. Jerome 
(cf. Epist. 69, 5: PL 22, 658). The African Church, particularly St. Augustine, considered the 
Council of Sardica an Arian one. Vid infra part X and note 163. 
45. We have followed the Latin version of Dionysius Exiguus in JOANNOU, I, 2, pp. 159-
189. 
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3), a priest, a deacon or any other person who may consider himself 
injured by the bishop (Ant 20). 
Any accusation must be proved (Hi 75). 
Public testimony (Arl 14) of two or three witnesses (Nic 2) is 
regarded as an element of evidence. 
False testimony should be punished with excommunication for a 
variable period of time (Hi 74, Arl 15). 
A charge that is not proved should be considered as a false accu-
sation and punished with perpetual excommunication (Hi 75) or depo-
sition in the case of clerics (Arl Ep. ad Silv.). 
2. The tribunal in the first instance 
The court with jurisdiction to hear causes against a bishop in the 
first instance is the provincial synod (Ant 14, Sar 3 and 5, Hi 53). 
The provincial synod should be gathered twice a year, convoked 
and presided by the metropolitan bishop; all the bishops of the province 
should attend it and it should last for a week (Nic 5, Ant 16 and 20). 
When within the provincial synod the opinions on the sentence are 
divided, the metropolitan should seek the arbitration of some bishops 
from a near province (Ant 14). 
If the defendant (accused bishop) does not appear before the synod, 
he may be punished with deposition (Hi 53). 
The synod of another province is not competent in the first instance 
(Sar 3). 
3. The appeal in the second instance 
It is possible to appeal against the sentence of the synod before the 
Roman Pontiff; the synod itself should be the one asking for the new 
hearing (Sar 3). 
With the appeal the synodal sentence does not fall into abeyance; in 
order to present the case for re-examining in the second instance the 
previous sentence should be carried out (Ant 4). 
When the first sentence entails the suspension of the defendant his 
see should remain vacant while the sentence is not firm (Sar 4). 
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It is not possible to appeal against the sentence when it is decreed 
unanimously (Ant 15). 
The tribunal in the second instance is a larger synod of bishops (Ant 
12) appointed by the Pope among bishops from a neighbouring province 
(Sar 3,4 and 5). 
The Emperor's tribunal could never be a court of appeal (Ant 12). 
4. The appeal in the third instance 
The case against a bishop is open to an appeal before the Roman 
Pontiff for the revision of the cause in the third instance; the 
pronouncement on the need and viability of this last hearing would be 
up to the Pope (Sar 5). 
The court of appeal in the third instance is made up of the Roman 
legates and the bishops appointed by the Roman Pontiff (Sar 5). 
5. The causes*6 
The following claims against a bishop were liable to be prosecuted 
according to the synodal legislation of the first half of the fourth 
century: 
— the reception of a person excommunicated by another bishop (Hi 
53, Arl 17, Ant 2 and 6, Sar 13, Nic 5); 
— to welcome a cleric deposed by his bishop (Ant 3, Nic 16); 
— to confer holy orders outside his own territory (Ant 22) or 
perform other ecclesiastical functions beyond his competence without 
permission from the metropolitan and co-provincial bishops (Ant 13); 
— he transfer to another see (Arl 2): that it is void in any case (Nic 
6, Sar 15) and would be punished with temporal excommunication (Sar 
1) even if the see were vacant (Ant 16); if it is done by plotting and 
fostering the petition from people the excommunication should be 
perpetual (Sar 2); 
46. When listing down the causes for a trial we have left aside crimes that the councils did 
not specify for the bishops. That is why we do not mention offences against faith (apostasy, 
heresy, superstition and Judaism), against customs (adultery and kidnapping) and against life 
(homicide and selfinjury), which are present in the canons refered to everyone in general. 
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— the ordination of a cleric alien to the ordaining bishop's 
jurisdiction within the bishop's own territory is null (Nic 16, Sar 15); 
— to get personally involve in trade or business outside his 
province (Ili 19); 
— staying in a different province or outside the territory of his 
jurisdiction without being invited by the bishops (Sar 3) for a period of 
time longer than three weeks when there is no grave necessity (Sar 11 
and 12) or persecution (Sar 17); 
— not to take possession of the see he was consecrated for without 
just reason; in such a case he should be punished with excommunication 
(Ant 17); 
— o choose a successor for his see before dying; such an 
appointment would be invalid (Ant 23); 
— taking part in an episcopal consecration that was not confirmed 
by the metropolitan (Nic 4); 
— to introduce a cause or to appeal against the sentence of the 
provincial synod before the imperial court without permission from the 
synod itself; if a bishop does so, he should be punished with 
excommunication and deposition (Ant 11, Sar 7, 8,9 and 21); 
— to seek the judgment of the synod of a different province on a 
case against another bishop of the same province (Sar 3); 
— proved fornication; it is punished with perpetual 
excommunication (Ui 18); 
— usury; it deserves demotion and excommunication (Ili 20, Nic 
17); 
— to live with a woman who is not completily beyond suspicion 
(Hi 27, Nic 3); 
— marital coexistence with his wife; it is punished with deposition 
(Hi 33) 4 7; 
— having been consecrated for a village or small town (Sar 6); 
— the episcopal consecration received without permission from the 
metropolitan or without the minimum attendance of three bishops (Nic 4 
and 6); 
47. Cf. E. GRIFFE, A propos du canon 33 du concile d'Elvire, in «Bulletin de littérature 
ecclésiastique», 74 (1973), pp. 142-145; and IDEM, Le Concile-dElvire et les origenes du célibat 
ecclésiastique, in «Ibidem», 77 (1976), pp. 123-127. 
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— becoming bishop after receiving the previous sacraments or holy 
orders without a period on trial; it implies deposition (Nic 2, Sar 10); 
— with the same penalty, having apostatized before becoming a 
cleric (Nic 10); 
— not to accept and follow the decisions of the provincial synod on 
certain matters: transfer of see (Ant 16), taking possession of his see 
(Ant 18), election of bishops (Nic 6, Ant 19), management of 
ecclesiastical goods (Ant 25), ordinations in other provinces (Nic 4, Ant 
13 and 23). 
6. The revision of the bishop's judgment 
We think it is important to mention as well that in some occasions 
the decisions of the bishop had to be submitted and were subjected to 
revision; for instance: 
— the sentences of excommunication were known and either 
ratified or rectified by the provincial synod (Nic 5, Ant 6); 
— it was possible to appeal against the sentence of the bishop; the 
judgment in the second instance belonged to the provincial synod or 
even the metropolitan; in his absence the revision of the sentence could 
be sought from the metropolitan of another province (Ant 20, Sar 13). 
m. THE COUNCILS OF CARTHAGE UNDER GRATUS (348) AND 
GENETHLIUS (390) 
On 15 August 347, the promulgation of a proconsular edict at 
Carthage made religious unity in Africa compulsory under the Catholic 
Bishop Gratus who had been at Sardica in 343 and was Caecilian's 
successor. It meant that the Donatists who did not accept it were 
persecuted by provincial edicts48. About 348 some fifty bishops gathered 
together for an African general council in Carthage to study the new 
situation. Former Donatists were present and Gratus presided49. 
4 8 . Cf. K. BAUS, in JEDJN-DOLAN, U , pp. 1 4 0 - 1 4 1 . 
4 9 . Cf. J .R. PALANQUE, in FUCHE-MARTÍN, III, pp. 2 0 9 - 2 1 1 . P . MONCEAUX, Histoire 
litteraire..., cit.. Ill, p. 2 1 4 , places it about year 3 4 8 , and C. MliNIER ed., Concilia Africae (a. 
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A. Extraordinary tribunal in the first instance 
The fourteen synodal canons of year 348 fixed fourteen disciplinary 
and administrative measures 5 0. Only c. 11 is explicitly connected with 
the trials of bishops: 
«Elpidephorus Bishop of Cuiculita said: Let Your Holiness 
exercise compulsion over proud or stubborn clerics: as they have 
injured their superiors, let them fear discipline. 
Bishop Gratus said: Clearly to disapprove of humility is not a 
thing of God, but of the devil, who is the main inciter and leader 
to pride. So that if anyone, puffed up with pride, has poured 
contumely on a superior, and is brought to trial, if he is a deacon, 
let him be judged by three bishops; if a priest, by six; and if a 
bishop, by twelve of his peers ('consacerdotibus'). 
All the bishops said: Stubbornness and pride must be broken in 
all; but let the trials be carried out by the established number of 
people»51. 
The presence of twelve judging bishops on the competent court for 
the trials we are studying, is a legislative novelty. It was the first time 
that canonical texts determined the number of members on the tribunal, 
without on the other hand giving competence to the provincial synod of 
bishops. 
There were already provincial synods within the African 
ecclesiastical organization. The canons of this Council referred to such 
synods which had taken place prior to it. They are explicitly mentioned 
as existing in the province of Byzacena in the following declaration of 
Bishop Abundantius of Adrumetum: 
«Abundantius Bishop of Adrumetum said: In our Council it has 
been decided that usury is not permitted to clerics. And since this 
345-525), CChr 159, Turnhout 1974, (= MUNIER: Concilia Africae), p. 2 between the years 345 
and 348. 
50. The canons of Gratus' Council have been handed down to us through the «Hispana» 
collection ( P L 84, 179-184). We have used for this work the critical edition of MUNIER: Concilia 
Africae, pp. 3-10. The critical edition of the «Hispana» regarding the African councils is found in 
G. MARTÍNEZ-DÍEZ-F. RODRÍGUEZ ed., La colección Hispana. III. Concilios griegos y africanos. 
«Monumenta Hispaniae Sacra. Serie Canónica», ID, Madrid 19.82. 
51. MUNIER: Concilia Africae, pp. 8-9. 
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is also your opinion and that of this Council, let it be resolved so 
here...»52. 
And in that way, the prohibition at provincial level was confirmed 
for the whole of Africa. A reference to provincial synods can also be 
found in c. 2 («this has also been decided by each council») and in c. 3 
(«we as well as each council have decided this»)53. Such councils would 
be the same as those that took place in the year 347 for the provinces of 
Numidia and Mauritania Caesariensis54. 
It is not possible to interpret this tribunal of twelve bishops, 
however, as one of co-provincials of a bishop on trial because for the 
process of a deacon or priest the canon expressly says neighbouring 
bishops» while for that of a bishop the word used is «consacerdotibus» 
which is not necessarily a reference to place but to identity of office. As 
this norm is part of a canon dedicated to «stubborn and proud clerics» to 
be tried (before three bishops if deacons or six if priests), without 
reference to an episcopal audience, one could think, without the help of 
later legislation, that either such a court was one of appeal in order to 
review a previous sentence or that in Africa twelve bishops were 
appointed as an ordinary tribunal of first instance for the process of 
bishops55. 
A correct interpretation of c. 11 of the Synod under Gratus has to be 
done with a reference to the decrees of the Council of Carthage under 
Genethlius (390)5 6. Specifically its c. 10 defined the circumstances of 
competence for those tribunals: 
«Félix Bishop of Selemselita said: I go by the decisions of old 
councils. If a bishop, God forbid, should be guilty of crime, and 
should it not be possible to get together the necessary quorum 
52. C. 13: Ibidem, p. 9. 
53. M U N I E R : Concilia Africae, pp. 4-5. 
54. Cf. P. M O N C E A U X , Histoire litteraire..., cit., HI, p. 214. 
55. The Council of Carthage of 525 will receive this very canon almost literally (cf. 
MUNIER: Concilia Africae, p. 264), only reducing the number of members of the tribunal for 
priests from six to five. 
56. The thirteen canons of the Council of Carthage under Genethlius (390) are received in 
the «Hispana» (PL 84,183-188); nine of them will also form part of the Canons of Apiarius' trial 
(«Cañones Apiarii causae») (419) although slightly amended ( M U N I E R : Concilia Africae, 
p. 100). The most complete work on this Council is that of C. M U N I E R , La Tradition du Heme 
concite de Carthage, in «Revue des Sciences religieuses», 46 (1972), pp. 193-214. 
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("plurimos congregare"), so that he may not remain in his crime, 
let him be judged by twelve bishops; if a priest by six and if a 
deacon by three including his own. 
Bishop Geneclius said: What do your holinesses have to say? 
All bishops replied: It is fitting that we should abide by the old 
statutes*57. 
With reference to the statutes of the older councils which 
doubtlessly include cc. 11 of 348, we are able now to determine the two 
circumstances that render the twelve-bishop tribunal a competent 
audience for the trial of a bishop: on the one hand the impossibility of 
gathering a greater number of bishops to constitute a quorum, and on the 
other, the need not to let the accused remain too long under an 
unresolved charge. The conclusion is that the twelve-bishop tribunal is 
an extraordinary court in the first instance51. Bishop Genethlius or 
Geneclius occupied the see of Carthage after Restitutus, successor of 
Gratus, during the so-called Golden Age of Donatism59. 
B. Ordinary tribunal in the first instance 
We are still unable to say with certainty which ordinary tribunal of 
first instance required «plurimos congregare», i.e. to gather more judges 
for the constitution of a quorum. Another canon of the year 390 helps to 
clarify the point: 
«A11 the bishops said: A priest (excommunicated or) corrected 
by his immediate superior, must definitely complain to the 
neighbouring bishops to have his case heard and be reconciled by 
these to his bishop. Should he fail to do this, but should he, 
heaven forbid, full of pride gather a following and separate 
himself from communion with his bishop and so offer sacrifice to 
God, let him be anathema. Nevertheless let him be expelled from 
whatever city where he lives, lest the ignorant or the simple be 
57. MVHIER-.Concilia Africae, p. 17. 
58. C. 10 of the year 390 is received in c. 12 of Apiarius' trial. One of the codices 
establishes that seven bishops should judge a priest including his own (cf. Ibidem, pp. 104 and 
136-137). 
59. Cf. K. BAUS, in JEDIN-DOLAN, U , pp. 141-145. 
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deceived by his snake-like fraud. The Apostle says: The Church 
is one, the faith is one, baptism is one. A just complaint against a 
bishop is therefore to be inquired into»60. 
The appeal of the priest against his bishop's judgment before the 
provincial synod (the neighbouring bishops) is thus allowed. This synod 
would also judge the bishop if there was «a just complaint* against 
him 6 1. We can therefore establish that the provincial synod was a first 
instance tribunal for cases against bishops. When such a synod was 
unable to convene, or when the charge against a bishop was so serious 
as not to be prudent to let him remain under it for some time, the case 
would be heard by an extraordinary tribunal of twelve co-provincial 
bishops. 
Lastly, as regards the legislation of the Council of Carthage of 390 
under the presidency of Genethlius, let it be added that its c. 6 forbids 
anyone under the charge of crime to bring a bishop to court: 
«Bishop Numidius of Maxulita said: In addition, there are quite 
a number of people of dubious reputation who think they can 
bring to judgment either their elders or at times their bishop for 
paltry reasons. Should this be approved of against the rule of the 
apostles ('apostolicam regulam'), or not? 
Bishop Geneclius said: Would it be agreeable to your charity 
that he who is under criminal charge should be forbidden to bring 
to judgment his elders? 
All the bishops said: If he has committed crime, we agree that 
he should not be allowed*62. 
60. C. 8: MlJUlER'.Concilia Africae, p. 16. The first part of this canon says:«Felix Bishop 
of Selemselita said: Let us not overlook that, should a priest (excommunicated or) corrected by 
bis bishop, under the influence of anger or pride, presume to offer sacrifice to God on his own, 
or to set up a separate altar against the faith and the discipline of the Church, let him not go 
unpunished. Bishop Geneclius said: What our brother Felix has pursued is necessary for the faith 
and discipline of the Church: therefore act accordingly*. 
61. C. 11 of Apiarius' trial substantially receives the final paragraph of the text quoted but 
with two variations in respect of c. 8 of the Council under Genethlius as appears in the 
«Hispana*: it does not mention «excommunicated o*r» between «by his immediate superior* and 
•corrected* and in the last phrase adds the negative «non», so that it reads: «if he (the priest) did 
not have a just complaint against the bishop, he should be prosecuted*. Other differences are 
insignificant with respect to our study (cf. Ibidem, pp. 104 and 136). 
62. MUNIER: Concilia Africae, pp. 14-15. The same legislation is found in c. 8 of Apiarius' 
trial (Ibidem, p. 135). 
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We think that the aforesaid apostolic rule is a clear reference to the 
Canons of the Apostles (c. 74) which decreed that the plaintiff should be 
a trustworthy and faithful man («fide dignis ac fidelibus viris»). Though 
the word of the Latin version is «vires», the one in Greek is «anthropos» 
that does not imply gender specifications when used in c. 51 of the same 
collection63. 
IV. THE BREVIARY OF HIPPO AND THE COUNCIL OF CARTHAGE OF 397 
The African legislation about the trial of bishops had its first serious 
development in the collection of synodal canons known as the Breviary 
of Hippo («Breviarium Hipponense»)64. Its canons are not only those 
decreed by the African General Councilof Hippo (8 October 393) 
chaired by Aurelius, Bishop of Carthage6 5. The review made by the 
Bishops of Byzacena on 13 August 397 added new canons. This review 
was completed and received by the African General Council of Carthage 
on the 28th of August of the same year, which is traditionally known as 
the Third Council of Carthage66. 
The African Church began its flourishing period with the coming of 
two bishops on the scene: St. Aurelius of Carthage and St. Augustine of 
Hippo. About 391 Aurelius was elected to the see of Carthage. His gifts 
of leadership and organization would be proved in a long episcopate 
63. JOANNOU, I , 2, pp. 45-46. 
64. About the correlation of canons, bibliography and history of the Breviary of Hippo, cf. 
MUNIER: Concilia Africae, pp. 23-27. 
65. Further canons of the Council of Hippo (393) which have come down to us in the 
codex «Vercellensis» 165 and also through the Council of Carthage (525) make no reference to 
the process of bishops (cf. MUNIER, Cinq canons inedits du Concile d'Hippone du 8 octobre 393, 
«Revue de Droit canonique*, 18 (1968), pp. 16-29; and MUNIER: Concilia Africae, pp. 20-21 and 
269-270). Also without importance for our study are the cc. 34-36 and 47 of the Excerpts from 
the register of the Carthaginian Church («Registri ecclesiae Carthaginensis excerpta») 
(= Carthage Register Excerpts) and corresponding respectively to the sessions of August 28th 
and 13th of the same month of the Council of Carthage (397) (cf. MUNIER: Concilia Africae, 
pp. 183-186). 
66. The «Hispana» will place the Breviary together with other canons of the Council of 
Carthage (28 August 397) under the title of ^Concilium Carthaginense tertium* ( P L 84, 189-
200). Of the three Synods that took place in Carthage (16 June 394), Adrumetum (394) and again 
Carthage (26 June 394) we have a reference in the aforementioned Carthage Register Excerpts 
but no canons from them have been preserved (cf. MUNIER: Concilia Africae, pp. 182-183). 
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with some twenty synods held under him, where most of the canonical 
legislation we are to study was decreed. Aurelius was a man of 
conciliating disposition and a lover of peace. His episcopate coincided 
with the last great effort made by the Donatists to uphold a losing cause, 
and with the first appearance of Pelagianism. There is no doubt that his 
resolute leadership, after long years of resignation, gave the entire 
African episcopate a new consciousness of its strength and infused new 
life into it 6 7. In 391 also, Augustine went to Hippo where he was 
ordained as a priest. His episcopal consecration took place in 395/396. 
He was for some time coadjutor of Hippo and then, bishop at least since 
August 397. His episcopal activity was prodigious indeed, both with 
regard to the ordinary care for his own diocese as well as the 
extraordinary work in which he engaged for the whole Church and in 
particular for the African Church. Among his ordinary duties we want to 
emphasize the bishop's hearing («audientia episcopi») in which he heard 
and rendered judgments in lawsuits, which not infrequently occupied 
him for the entire day. He was the principal architect of the solution of 
the Donatist Schism and the Pelagian Controversy68. 
A. Competent forum, legal procedure and tribunal in the second 
instance 
We shall study first cc. 9 and 10 of the Breviary that were originally 
decreed in the General Council of Hippo of 393, anterior, therefore, to 
those we shall see later on 6 9 . C. 9 determines the ecclesiastical 
competence for the cases involving bishops and the other clergy, on 
declaring that: 
6 7 . Cf. K. BAUS, in JEDIN-DOLAN, II, pp. 1 4 9 - 1 5 0 ; and A.J.B. VuiBERT, Aurelius, in «The 
Catholic Encyclopedia*, II , pp. 1 0 8 - 1 0 9 . 
6 8 . Cf. A. TRAPE, Saint Augustine, in «Patrology I V » , A. DI BERNARDINO ed., 
Westminster (Maryland) 1 9 8 8 , pp. 3 4 9 - 3 5 0 ; and O.J.-B. DU R O Y , Augustine, St., in «New 
Catholic Encyclopedia*, 1, pp. 1 0 4 4 - 1 0 4 8 . 
6 9 . C. 1 5 of Apiarius' trial joins together these two canons 9 and 1 0 with 1 1 but without 
the second part of c. 9 (MUNlER.Concilia Africae, pp. 1 3 7 - 1 3 8 ) . About the chronology and origin 
of the canons listed in the Breviary of Hippo, Excerpts and for Apiarius' trial, there is a most 
rigorous and clear article by F.L. CROSS, History and Fiction in the African Canons, in «The 
Journal of Theological Studies*, 1 2 ( 1 9 6 1 ) , pp. 2 2 7 - 2 4 7 . 
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«If a bishop or any other member of the clergy is under 
ecclesiastical criminal or civil charge, and he wants to subtract 
himself from ecclesiastical competence to be judged by a civil 
court, let him be judged also because of that. If the charge was a 
criminal one, let him lose his post. If it was a civil one, let him 
lose what he has gained if he prefers to keep his post. 
When it is obvious that it should be the authority of the Church 
to choose the judges, the defendant (the accused), who badly 
understanding the catholicity of the Church opted for the 
judgment of a secular court, would make himself worthy of 
excommunication ("indignum fraterno consortio"), since the 
Apostle said that court cases between Christians should be 
brought to the Church and there be decided»70. 
It is interesting to see that criminal charges are distinguished from 
contentious, civil ones. Nevertheless, the choice of a secular court is 
condemned when the charge had been known and brought by an 
ecclesiastical authority. The sentence of such a court is declared invalid, 
even when favourable to the accused bishop. That is why the penalty 
decreed is independent of a sentence of «guilty». If it was a criminal 
charge the bishop would be deposed, but if it was a civil one the bishop 
would lose what he had gained by the sentence though he could keep his 
post. The second part clarifies that the accused is not condemned so 
much for subtracting himself from the trial already started, as for going 
to an incompetent forum. 
Taking into account the aforesaid, one can easily understand how c. 
10 should foresee the possibility of going to a court of superior 
authority, but still an ecclesiastical one, when the one in the first 
instance is judged suspect: 
«It was also decided that should the accused be summoned 
from a lower court to one of higher authority, the latter should 
not quash the sentence of the former unless it was convinced that 
such sentence was the result of enmity, greed or bribery. 
But if the judges have been elected with mutual consent 
between the parties, even though their number be smaller than 
70. MUNIER: Concilia Africae, p. 36. 
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has been established, the accused should not be so summoned*71. 
The appeal to the new tribunal did not imply that the sentence of the 
previous one should be set aside or fall into abeyance. In any case, 
arbitration was possible for the hearing of the case in the first instance 
and its sentence could not be appealed against, even though the number 
of judges chosen by mutual consent between the two parties was less 
than twelve. 
In the Breviary of Hippo we find three canons from the Council of 
Carthage of the year 397 which define even more precisely different 
aspects of the trial. C. 6 is about the summons for trial, giving the 
deadline for and the form of the trial: 
« When a bishop is a defendant in a trial, the plaintiff should 
bring the charge, the motives of the accusation before the 
provincial primate. The defendant should not be excommu-
nicated, unless he, after being summoned by his primate to hear 
his case, does not appear within a month from the presumed date 
of having received the primate's letter. 
But if he proves that he has been genuinely impeded, and truly 
unable to appear, he should be given an extra month to present 
himself for a hearing. 
And after the second month is over, he should not be consi-
dered in communion until cleared of the charges»72. 
The plaintiff should present the case to the provincial primate. In the 
African Church seniority of ordination was used to determine the 
primate among the bishops in the province. His see was termed «Prima 
sedes», «Principalis cathedra» or «Matrix cathedra» (first see, main or 
mother chair). None of these is equivalent to the metropolitan strictly 
speaking73. It is not necessarily the primate, however, that has to judge 
the accused. But it was up to him to determine before trial by the 
provincial synod or the other eleven bishops convoked by him, whether 
the plaintiff was legitimate (active legitimacy), i.e., in a legal position to 
present the case. For instance, as we have already seen, someone under 
71. Ibidem, pp. 36-37. 
72. MUNIER: Concilia Africae, pp. 34-35. 
73. Cf. P. BATIFFOL, Le «Primae Sedes Episcopus» en Afrique, in «Revue des Sciences 
Religieuses», 3 (1923), pp. 425-432; and G. BARDY, Afrique. Les institutions particulières de 
l'Eglise d'Afrique, in «Dictionnaire de Droit Canonique», I, pp. 293-307. 
364 ALBERT PAMPILLON 
accusation of crime may not bring a case against the bishop, a condition 
that later on, in 419, would be expanded and specified even more. 
Regarding the defendant, he would be excommunicated if he did not 
appear before the primate within a month after receiving the summons. 
Should he prove the impossibility of appearing during this time, the 
deadline would be extended by one more month, after which he should 
be excommunicated until he proves his innocence. 
It is worth noting that cc. 6 and 7 of the «Breviarium» form part of 
c. 19 of those received and promulgated in 419 in the trial of the priest 
Apiarius. In this latter there appears an important variation, making it 
impossible to think that it was the primate by himself who had 
competence to judge a bishop: 
«Anyone intending to accuse a bishop should present the case 
before the primate of his province. The accused should not be 
excommunicated unless he refuses to present himself before the 
panel of judges within a month from receiving their summons*74. 
C. 7 following the previous norms, clarified new aspects regarding 
the court of appeal in the second instance which may act extraordinarily 
as one of first instance: 
«If he (defendant) refuses to appear before a universal council 
that meets every year, so as to have his case finally decided upon, 
let him incur into a sentence of excommunication. During this 
time he should be considered out of communion even with his 
people. 
His accuser (plaintiff), if he has always been present on the 
days of the hearing, should not be excommunicated; but if he has 
been absent some day, the bishop should be acquitted and the 
accuser should withdraw, but don't let his faculty to call someone 
to judgment be taken away from him if he can prove that he 
couldn't, and not that he wouldn't, be present on the day of the 
hearing. 
This was agreed upon: When it is a question of a bishop's trial, 
if the person of the plaintiff is guilty, he should not be admitted 
74. C.19 of Apiarius' trial, MUNIER: Concila Africae, p. 140. Emphasis ours. The same 
sense can be read in JOANNOU, I, 2, p. 234, French translation. 
THE EARLY AFRICAN LEGISLATION ON THE TRIAL OF BISHOPS 365 
to be accuser or party in the trial, unless it is a personal, non-
ecclesiastical case involving his own interests*75. 
In the same Breviary of Hippo, rules are given for the celebration 
and composition of the African general council. C. 5 uses these terms: 
«Because of the delay of ecclesiastical cases, detrimental to the 
people, let a council be convoked every year. Every province 
with a primatial see should send out of its council three legates, 
so that the authority of the council may be fullest, excluding both 
envy and extravagant expenses of hospitality. 
As in Tripolitania there are few bishops, let only one come 
from there*76. 
As we have seen, the bishop unwilling to appear before the 
provincial tribunal must appear before the African general council that 
meets every year. If he fails to do so, he will be excommunicated not 
only with regard to other bishops, but also within all his territory. So we 
can now understand that c. 10 was making a reference to the general 
synod when it established that the bishop might be convoked before 
ecclesiastical judges of higher authority. 
The presence of three bishops of every province except Tripolitania 
guaranteed that the general synod was an impartial and just court. The 
last part of c. 18 of Apiarius' trial allowed the minimum of two instead 
of three delegate bishops from the provincial councils: 
«Let them send two or more bishops from their councils, so that 
the authority of the council may be full*77. 
The plaintiff, on the other hand, should be present on the day of the 
hearing under penalty of excommunication. If he fails to appear, the 
defendant bishop will be acquitted, unless the plaintiff can prove to have 
been legitimately impeded (and not willingly absent). Only when the 
case is not an ecclesiastical one, the plaintiff may in turn be under 
charge of crime, accepting in this way an exception to c. 6 of the 
Council of Carthage under Genethlius (390), when the accusation has to 
do with personal matters. 
75. MUNIER: Concilia Africae, p. 35. 
76. Ibidem, p. 34. 
77. MUNI ER: Concilia Africae, p. 140. 
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B. The secular arm 
The African General Councilof Carthage of 28 August 397 not only 
confirmed and received the «Breviary of Hippo» in its acts. There were 
in addition decisions taken after actual cases of charges and trials of 
bishops, still extant78. On two occasions this synodal legislation called 
on secular authority not to judge but to oblige to submission those 
bishops who had not accepted nor followed sentences of condemnation 
against them. It happened specifically in the case of Cresconius, Bishop 
of Villa Regis, who had left it for the see of Tubuna, against norms set 
forth by the Italian Synod of Capua (392) whose canons, it seems, had 
been accepted by the African legislation79. The decree of 397 speaks for 
itself: 
«We confirm and reestablish what had been decided in the 
plenary Synod at Capua, that is to forbid second baptisms, second 
ordinations and translations of bishops. Cresconius Bishop of 
Villaregis, however, has left his see for that of Tubuna, and up to 
this day, although warned, has refused to leave it. We have 
confirmed the sentence uttered against him. We have been 
ordered to ask, however, that you agree to testify that, out of 
necessity, we should appeal against him to the provincial secular 
authority according to the statutes of the most glorious princes, so 
that, having refused to submit to a meek admonition and to 
correct himself, he should be immediately thrown out by the 
judicial authority. 
Aurelius Bishop of Carthage said: Save the disciplinary form, it 
will not be judged a whim that, if he refuses to be summoned by 
your holinesses, he should be summoned by the judiciary 
authority. 
78. In the «Hispana» the canons of 397 not included in the Breviary of Hippo are to be 
found after it and also within the so-called 'ITJ Council of Carthage' (PL 84, 193-198: cc. 38-46, 
48.b and 50). They are also in Dionysius Exiguus' canonical recompilation of the African Coun-
cils under Aurelius of Carthage (PL 67, 195-199: cc. 47.b-56). We use the critical edition of 
MUNIER: Concilia Africae, pp. 186-193, which follows Dionysius' version of the «Excerpts of 
the register of the Carthaginian Church*. 
79. On the Council of Capua (392), cf. M . G . MARA, Ambrose of Milan, Ambrosiaster and 
Nicetas, in «Patrology IV*..., cit., p. 149. K. BAUS, in JEDIN-DOLAN, U , p. 256, dates it in the 
year 391. 
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Bishops Honoratus and Urbanus said: Does everyone agree? 
All the bishops said: It is right. We agree»80. 
Before recurring to the civil authority, various condemnations have 
been confirmed. When the bishop refused to submit, he was declared 
excommunicated and contumacious. Four years later, as we shall see, 
Cresconius' case would appear again, throwing doubts upon the 
effectiveness of this decree81. It is the first time the canonical legislation 
accepts explicitly that bishops appeal to the secular arm in order to 
enforce a sentence in a case regarding a fellow bishop. A more general 
case of recourse to the secular arm, also shows the state of decay of the 
African ecclesiastical hierarchy: 
«Bishop Aurelius said: I do not object to the prosecution of our 
brother and fellow bishop ('consacerdotis'), but I want to declare 
what I have done and will always do in regards to the agreements 
reached not only about the Church in Carthage but also about its 
clergy. Many in fact, conspiring with their own people, deceive 
men of vicious lives by flattery and ear-itching words. Puffed up 
with pride, and separated from this community, they think they 
can rely on their people, with whom they often come together. So 
they are afraid of coming in the presence of the council, lest their 
malice be exposed, and so refuse to come. About such people, I 
say that they should not only be removed from their bishopric 
('dioceses'), but also that the civil authority should expel them 
from their own church ('propria ecclesia') which does not support 
them any more, even if they be holders of a primatial see 
('principalibus cathedris'). It is in fact necessary that only those 
who adhere to their brethren and to the whole council should 
enjoy all their rights and the possession of a diocese. Those on 
the other hand, who think themselves self-sufficient with their 
people and despise the brotherly love of their fellow bishops, let 
80. C. 48 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 187. 
81. Bishop Cresconius of Villa Regis should not be identify whith the Donatist lay 
theologian of the same name, against whom St. Augustine wrote his four books * Contra 
Cresconium* (cf. K. BAUS, in JEDIN-DOLAN, II, p. 336; and M. SlMONETTI, Hilary of Poitiers 
and the Arian Crisis in the West, in «Patrology IV»..., cit., pp. 116-117). 
368 ALBERT PAMPUXON 
them be deprived of their diocese and stripped of all authority as 
rebels»82. 
For the sake of brevity we have left out the interventions of other 
bishops, since the words of the Bishop of Carthage are the most 
significant. Note that the term diocese was already employed to refer to 
the territory over which the bishop has jurisdiction. The civil authority 
had to intervene in cases of abusive translations from one see to another, 
or usurpations and abusive establishments of sees in small villages. Not 
even the provincial primate was exempt. This required, however, proof 
of contumacy, consisting mainly in the repeated refusal of the bishop to 
appear before the council to be judged: «ad concilium venire 
detrectant». It is estimated that at this time there were some 500 
episcopal sees in Africa (Morcelli reckons 720 and Dupin 690). This 
huge number of bishoprics was the effect not only of the spreading of 
Christianity but also of the tendency to fragmentation and autonomy in 
Africa83. One's attention is called by the declaration of Bishop Aurelius 
at the Council of Carthage (28 August 397) added to the Breviary of 
Hippo, about the necessary number of bishops to carry out episcopal 
ordinations, 
«And in the church where your holinesses decide to convene, 
we should have ordinations often, almost every Sunday»84. 
C. Ordination cases 
The Council of 397 also took up a case brought by Bishop 
Epigonius against Bishop Julian: 
«Bishop Epigonius said: Brethren, in many councils it has been 
decided, and here it has been confirmed, that no bishop should 
deprive another of a priest without having heard the cleric's 
bishop's opinion. I declare that Julian, ungrateful of God's 
benefits accrued to his person through my smallness, behaved 
rashly and daringly. I had baptized a needy boy, grown him up 
82. C. 53 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 190. 
83. Cf. C. FERRERE, La situation religieuse de VAfrique romaine (Paris 1897), pp. 14-15. 
84. C. 38 (Breviary of Hippo), MUNIER: Concilia Africae, p. 45. 
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and educated him for many years; he had started as a reader in 
the diocese of Mapalia, and read there for about two years; with 
personal contempt towards me, this Julian took him away from 
me, alleging that the reader hailed from Vazarita, a village in his 
own diocese, and he ordained him deacon. If you please, let this 
abuse be exposed before you, my brethren. At least let him be 
restrained from mixing with any community. 
Bishop Numidius said: If Julian neither asked nor consulted 
you, as it would seem, we judge the fact unjust and unworthy of a 
bishop. Therefore, unless Julian corrects his error, and does not 
return this cleric to your jurisdiction, after having dared to ordain 
him against the statutes of the council ('statuta concilii'), let him 
be declared separated from us and let him be tried for contumacy. 
Bishop Epigonius said: Victor, senior among us by age and 
ordination, praiseworthy brother and our colleague, wants this 
petition be made by all»85. 
The prohibition to ordain a foreign cleric or to claim him for one's 
own jurisdiction is one of the most frequent causes of ecclesiastical 
court cases. Nevertheless it is noteworthy that the accused bishop was 
not condemned unless it could be proved that he did not ask permission 
of the complaining bishop and, brought to court by him, made himself 
contumacious by refusing to satisfy the plaintiff. With this canon 54 
from the Carthage Register Excerpts, the prohibition was made general 
for Africa although it already existed for the East as it was, for instance, 
decreed in the Canons of the Apostles (c. 15), Antioch (c. 3), Sardica 
(cc.15, 16, 19) and Nicaea (cc.15 and 16). The reference to the statutes 
of the council might apply to the decrees of Nicaea. The same Council 
of the year 397 made an exception for the Bishop of Carthage, who 
could claim for himself and ordain a cleric of any other province86. 
A special court case, strictly speaking beyond the scope of this 
work, was that of the trial of future bishops. Lack of agreement in the 
election of a new bishop was frequent in Africa. The charges brought 
against the candidates required what we may call an ordination trial, at 
which the candidates could defend themselves, with the aim of 
85. C. 54 (Carthage Register Excerpts), MUNIER: Concilia Africae, pp. 190-191. 
86. Cf. C. 55, Ibidem, pp. 191-192 
370 ALBERT PAMPILLON 
excluding from episcopal ordination unworthy or impeded men. The 
Council of Carthage of 397, during its session of the 28th of August, 
established as three the number of bishops necessary for episcopal 
ordination. Bishops Honoratus and Urbanus had proposed that they 
should be twelve: 
«Honoratus and Urbanus said: As two of our neighbouring 
brethren, bishops of Numidia, have presumed to ordain a bishop, 
we have been asked to consult you whether you think that at least 
twelve bishops should perform the episcopal ordination. 
Bishop Aurelius said: Let us keep the ancient custom, which 
established the number as three. Moreover, since at Tripoli and 
Arzug there live an exceeding high number of barbarians, there 
are only five bishops there, and at least two are required to take 
care of the day-to-day running of the diocese. They cannot 
dispose of any number, and what is the use of such an 
impediment for the Church? In this church where your holinesses 
have convened, for instance, almost every Sunday we ordain 
them; should the impossibility of getting twelve or even ten 
bishops stop the custom? But two, to be added to my poor 
person, is no problem. It seems to me, therefore, that not even 
you could observe such a rule»87. 
In the following canon, c. 50 (Carthage Register Excerpts), it was 
decreed that in cases where there was no agreement about the candidate, 
one or two bishops were added to the three ordaining prelates in order to 
listen first to the plaintiff and then to the defendant: 
«It is established that, when we get together to elect a bishop 
and there is controversy about him, this should not be solved by 
the three bishops who are going to ordain him, but by one or two 
more. The hearing should take place among the people of the 
candidate, first asking those who are against him, and then those 
in favour; and when he has been cleared publicly, let him be 
ordained. If you like this, please signify your approval. 
87. C. 49 (Carthage Register Excerpts), MUNIER: Concilia Africae, pp. 187-188. This 
same canon is also to be found in the Breviary of Hippo but with some variations as we have 
seen already (vid supra note 84). 
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All the bishops said: We entirely agree»88. 
The trial was public, held in the territory where the bishop was to be 
installed, so that his innocence could be declared before all. 
V. T H E C O U N C I L S O F C A R T H A G E O F Y E A R 401 
In 401, two councils took place in Carthage: the provincial Synod 
for Proconsular Africa in June and the African General Council in 
September. Through the Excerpts from the register of the Carthaginian 
Church we know that two years before, another African General Council 
was held at Carthage (27 April 399). This Synod sent Bishops Epigonius 
and Vincent as legates before the emperors asking for a law to protect 
church asylum89. 
A. Penalties and procedure 
The Proconsular African provincial Council of Carthage (16 June 
401) added little, directly, to the legislation about bishops' trials. There 
are two interesting canons about the trial of clerics in general, which 
consequently do not exclude the bishops. In the «Hispana» these two 
canons appear as cc. 1 and 2 of the Fifth Council of Carthage in 
correspondence with cc. 59 and c. 62 of the Carthage Register Excerpts 
respectively90. From the second one we gather that a sentence passed on 
any cleric by a tribunal of bishops should not be made void: 
«It has been asked that you decide: a cleric of any rank 
condemned by a tribunal of bishops for whatever reason, with a 
sentence of 'damni' (deposition or/and excommunication?), 
'pecuniae' (fine), or 'honoris' (demotion), should not be protected 
88. MUNIER: Concilia Africae, p. 188. 
89. Cf. Ibidem, pp. 193-194. 
90. Cf. PL 84, 209. The decrees of the so-called «Fourth Council of Carthage* (398) in 
the «Hispana», also known as «Statuta Ecclesiae Antiqua», should be considered a Gallic 
collection compiled at the end of the sixth century (cf. C. MUNIER, Statuta ecclesiae antiqua, 
Paris 1960; and IDEM, Concilia Galliae..., cit., pp. 162-188). 
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('defensari') by any church he might have presided over, nor by 
anyone else under any excuse of age or sex»91. 
We could think that the sentence can be appealed, as the canon 
neither denies nor expressly forbids this, but without falling into 
abeyance because nobody was allowed to ignore it. The three types of 
penalties: deposition and excommunication («damni»), fine («pecu-
niae») and demotion («honoris»), were not further specified. Obviously, 
a cleric of any rank may well mean a bishop. 
The first decree of this same provincial synod of the year 401 
ratifies the ecclesiastical forum as the proper one for clerics and 
therefore also for bishops: 
«You are also asked to decide, that if those who want to bring 
any case touching on laws of apostolic origin (Apostolic 
Canons?), and the decision of the court does not please one of the 
parties, it is not allowed to bring a cleric present at the trial or 
who has acted as a witness, to act as a witness to a further secular 
trial, for no ecclesiastic should be compelled so to act*92. 
This last disposition makes it a general case for any cleric not only 
to be judged by a civil court, which is taken for granted, but even to be 
obliged to be a witness at such a trial. One can also conclude that 
whoever had his case heard before an ecclesiastical court could submit 
the same case, on appeal, to a civil court, provided the defendant was 
not a cleric. As we have seen already, c. 9 of the Breviary of Hippo 
forbade a defendant bishop to have his case transferred before a civil 
court and the civil law also forbade the plaintiff to do that. 
The other Council celebrated in Carthage the same year 401, on 
September 13th, was a general one for all the African provinces. The 
Council of Carthage of the year 525 will consider this Council as the 
sixth under the episcopate of Aurelius93. AH the canons included by the 
«Hispana» in the fifth Council of Carthage, with the exception of the 
first two that we have already seen, belong to the African General 
Council of 401 9 4 . In order to prevent the primates from convoking their 
91. C. 62 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 198. 
92. C. 59 (Carthage Register Excerpts), Ibidem, p. 197. 
93. MUNIER: Concilia Africae, p. 265. 
94. Cf. P L 84, 209-212; and cc. 66-85 (Carthage Register Excerpts), MUNIER: Concilia 
Africae, pp. 199-205. 
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provincial synods at the time of the next African general council, it 
established that, 
«As the day for the venerable feast of Easter has been 
determined and imposed on all, so let notice be served about the 
date of the Council of Hippo: the tenth day of the Calends of 
September (23rd August). The provincial primates should be 
informed by letter not to convoke their council on the same day, 
so as not to impede its taking place»95. 
From the trial point of view this arrangement was important so that 
the ordinary judicial institutions were respected. Another canon of this 
same council condemns those who absent themselves from the meetings: 
«It is our pleasure that, whenever a council is convoked, those 
bishops not impeded by age nor by sickness nor by any other 
serious reason should attend, and let the provincial primates be 
exhorted to divide their bishops in two or three turns, so that they 
may attend the council on whatever day they are called. Should 
they be unable to come, let them ask for an extension in writing, 
and if unforeseen circumstances arise after this application, of 
which they are unable to give an account to their primate, let 
them be confined within the boundaries of their jurisdiction*96. 
Three things are noteworthy in this canon: the organization of the 
turns in twos and threes, the circumstances that excuse a bishop from 
attending the meetings: age, sickness or grave reason, and especially the 
penalty imposed on the absentee, which is not found again elsewhere, 
namely, the reclusión of the bishop within his territory, that is to say, 
excommunication with respect to the other bishops but communion with 
his own diocesan faithful. 
In this same council, c. 79 (Carthage Register Excerpts) established 
the deadline for clerics to appeal against the sentence: 
«It has been decided that, whenever a cleric has been convicted 
of a crime or has admitted to being guilty of one, for the sake of 
refraining from injuring the modesty of some,or to prevent insult 
or injury to the Church by heretics and heathens, if they want to 
prove their innocence let them do so within one year of their 
95. C. 73 (Carthage Register Excerpts), Ibidem, p. 202. 
96. C. 76 (Carthage Register Excerpts), MUNIER, Concilia Africae, pp. 202-203. 
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excommunication. Should they, on the other hand, neglect to 
clear themselves within that time, their case should no longer be 
heard»97. 
It meant that a bishop condemned ordinarily by his provincial synod 
in the first instance, was supposed to appear before the annual general 
council within a year to have his case heard again. If he did not do it, his 
case would be considered «res iudicata», closed and his sentence firm. 
In any case the appeal does not make the first sentence to fall into 
abeyance. 
B. Implementation of the sentence 
Two canons of the Council of the 13th of September contain actual 
steps of two trials of bishops. There exists no reference whatever to 
these two canons either in the 5th Council of Carthage in the «Hispana», 
or in the first session of the Council of the year 525. Neither are they 
included in the canons of Apiarius' trial, nor in the «Ferrandi breviatio 
canonum». They have come down to us through the Excerpts of the 
Register of the Carthaginian Church as cc. 77 and 78 9 8 . The first of these 
refers again to the trial of Bishop Cresconius of Villa Regis: 
«About Cresconius of Villaregis we all have seen that he has 
been reported to the Primate of Numidia, that the same 
Cresconius may know that he has to submit his application in 
writing to the next African general council without delay. And 
that if he does not appear, the sentence will be pronounced in his 
absence»". 
It is not clear that the civil authority intervened, or if it did, that the 
intervention had any effect. Nevertheless the accused was threatened 
with a final sentence if he did not appear before the synodal tribunal, lest 
he benefit from his absence. It is not easy to explain Cresconius' 
summons four years later. Either it is a new case after having submitted 
and made amends in the year 397, or c. 77 dates from before the year 
97. Ibidem, pp. 203-204. 
98. Cf. MUNIER: Concilia Africae, p. X X V . 
99. Ibidem, p. 203. 
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401. As we have mentioned already, during those four years at least 
another general council had taken place at Carthage in 399. 
On the other hand, c. 78 (Carthage Register Excerpts) established 
the appointment of an extraordinary tribunal of twenty bishops to hear 
«in situ» the case of the followers of Bishop Equitius of Hippo 
Diarrhytus, and to nominate a successor for that see: 
«The vacancy of the see of Hippo Diaretum should not be 
tolerated any longer, as the church is still held there by those who 
have followed Bishop Equitius' wicked communion. For this 
reason, Bishops Reginus, Alypius, Augustine, Maternus, Thea-
sius, Evodius, Placianus, Urbanus, Valerius, Ambivius, Fortu-
natus, Quodvultdeus, Honoratus, Januarius, Aptus, Honoratus, 
Ampelius, Victorianus, Evangelius and Rogatianus have been 
sent by this Council to gather and correct those who thought they 
would wait for the flight of that most stubborn Bishop Equitius, 
and to ordain a new bishop for them. But if such people would 
not consider making peace, let them not put any obstacles on the 
ordination of a new prelate, as the Church has been deprived of 
one for so long»1 0 0. 
Bishop Equitius had been condemned three months earlier in the 
Proconsular African Provincial Synod of 16 June 401 1 0 1 . Also on the 
coast, his see should not be mistaken with St. Augustine's Hippo Regius 
of Numidia. 
VI. THE COUNCIL OF MILEVI OF OF 402: TWO SPECIFIC TRIALS 
The Council of Milevi of 27 August 402 decreed mainly on the 
order of seniority among bishops. The «Concilium Milevitanum» as 
gathered in the «Hispana» includes canons from four different councils 
under the same date. Only cc. 13-15 are genuine, corresponding to the 
cc. 86, 89 and 90 of the Carthage Register Excerpts1 0 2. Being an African 
general council, the judicial aspect was not absent. Two cases involving 
100. MliNIER: Concilia Africae, p. 203. 
101. Cf. C. 65 (Carthage Register Excerpts), Ibidem, p. 198. 
102. PL 84, 229-236; and MUNIER: Concilia Africae, p. 325. 
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bishops were heard there: the first was the excommunication of Bishop 
Quodvultdeus of Centuria, for absenting himself from the tribunal that 
had been designed to hear his case: 
«About Quodvultdeus Bishop of Centuria: after having been 
accused before our Council, he was asked whether he wanted to 
be heard by it in the presence of his accuser. He first agreed, but 
then refused and ran away. Whereupon all the other bishops 
decided that he should be considered out of communion with the 
other bishops until the case against him is heard. It is in fact not 
right to take the episcopate away from him before the end of the 
case, as such procedure is not Christian* 1 0 3. 
As the accused did not appear before the Council, his case was not 
judged, and therefore he was not condemned on the basis of the charge. 
He was excommunicated because he refused to appear, and that penalty 
would last until the case is actually heard by the tribunal.The second 
case ends with sentence of deposition against Maximian Bishop of 
Bagai, who had been the leader of the so-called Maximianist Schism in 
the Donatist community104. The short synodal decree stated: 
«Letters have been sent from this Council to him and his 
people, deposing him as bishop and telling them to choose 
another one» 1 0 5. 
Maximian, Donatist Bishop of Bagai in Numidia, had just been 
admitted in the Catholic Church together with his brother Castorius, who 
was a gifted speaker. The Council of 401 had been very tolerant, so that 
Maximian had kept his title and episcopal functions. Nevertheless there 
was a lack of understanding between him and his faithful, converts like 
him, and so there was a danger of a new schism. The case was brought 
before the Council of Milevi of 402. Maximian resigned after the 
sentence was declared. The faithful desired that the see be occupied by 
his brother Castorius, who had his doubts. In a letter, towards the end of 
402, St. Augustine of Hippo and Alypius of Tagaste praised Maximian's 
abnegation and exhorted Castorius into accepting the episcopate106. 
1 0 3 . C. 8 7 (Carthage Register Excerpts), Ibidem, p. 2 0 7 . 
1 0 4 . Cf. K. BAUS, in JEDIN-DOLAN, H, p. 1 4 6 . 
1 0 5 . C. 8 8 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 2 0 7 . 
1 0 6 . Cf. P . MONCEAUX, Histoire litteraire..., cit., I V , p. 3 7 2 ; and St. Augustine, Epist. 6 9 , 
1-2 . 
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VII. THE COUNCIL OF CARTHAGE OF 407 
Until the Council of Carthage of the year 407 there was no new 
legislation about trials of bishops in Africa. The African General 
Councils held in Carthage on 25 August 403, 16 June 404 and 23 
August 405 paid attention exclusively to the uprooting of Donatism by 
specific measures. After the imperial edict of the 12th of February of 
405, aimed at keeping religious unity, attention was paid to the 
readmission of the schismatics107. 
A. Arbitration 
The General Council of Carthage of 13 June 407 derogated c. 5 of 
the Breviary of Hippo as to the obligation for African general councils 
to meet yearly: 
«So as not to tire our brethren with the need to meet every year, 
let them meet when a common reason demands it, that is, one 
interesting the whole of Africa; when such is the case, letters 
should summon the bishops to the synod, which can be held in 
the province they think best; but if the reason is a particular one, 
let it be judged each in his own province*108. 
It seems to us that the competence of the provincial synod was 
respected and even fostered. However, this decision meant at least that 
hearings in the second instance were to be restructured as the tribunal of 
appeal was not going to meet on a regular basis. The following canon 
established the institution of arbitration by common consent for the 
revision of a trial and therefore for the quashing of a sentence 
pronounced by the provincial synod: 
«If someone has been summoned, let he and the one who 
1 0 7 . These councils are gathered in the Carthage Register Excerpts, but with not too many 
details (cf. MUNIER: Concilia Africae, pp. 2 0 8 - 2 1 4 ) . About the Edict for Unity of 1 2 February 
4 0 5 , cf. P . MONCEAUX, Histoire littéraire..., cit., I V , p. 2 5 9 ff, where the author reconstructs 
from fragments of the Theodosian code the edict of emperor Honorius and his minister Stilicho; 
and also K . BAUS, in JEDIN-DOLAN, JJ, pp. 1 5 1 - 1 5 5 . 
1 0 8 . C. 9 5 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 2 1 5 . 
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summoned him choose judges, so as to render further summons 
unnecessary*109. 
There is no appeal against the decision of a tribunal so chosen. The 
Breviary of Hippo had already left the door open for arbitration in the 
first instance. Now we find once more an institution peculiar to the 
church organization in Africa. Since general councils were no longer 
convoked yearly, there was no more guarantee of being heard on appeal 
for the revision of a first instance sentence and consequently a new 
system for a second hearing was decreed. It is something different from 
what was decreed by c. 14 of Antioch (341) where the arbitration of 
bishops from a neighbouring province was a way of solving the problem 
of lack of agreement regarding a sentence within the provincial synod1 1 0. 
The praxis regarding the previous norms can be seen somehow in 
the trial of Bishop Maurentius of Thubursicu Numidiarum who appealed 
against the sentence of the Numidian provincial synod before this 
African General Council of Carthage (407). Arbitration was the solution 
for a hearing on appeal as the other party did not appear: 
«Regarding the appeal of Maurentius, the letter brought by 
Bishop Placentinus was read before the bishops. This Placentinus 
acted on behalf of the bishops of Numidia as a legate, and his 
letter was the sentence pronounced by them. As those whom he 
wanted to be present, that is, the elders of Nova Germani, were 
called in by the doorkeepers ('diaconis pro foribus') for the 
second and third time, and they cannot be found, the sacred 
council decided that letters should be sent to the elder Sanctippus, 
that he may know that the will of the people in no way should 
redound in loss or damage to the bishop. 
Bishop Maurentius said: The Primate had commanded the 
elders of Nova Germani to be present here. But as they cannot be 
found after being called the second and third time, and today is 
the 13th of June (Ides of June), this means that their absence is 
voluntary; therefore let your holinesses decide the case, lest I 
labour under the burden of such people's calumny. 
109. C. 96 (Carthage Register Excerpts), Ibidem. 
110. Cf. JOANNOU, I , 2, pp. 115-116. 
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The sacred council decided that it should have pronounced 
sentence of contumacy according to the priestly penal code; but 
so as to preserve ecclesiastical meekness in all cases, letters were 
issued to the elder Sanctippus, that he may admit without delay 
the judges who were to go to the city of Thubursicu, so that the 
case may receive a proper hearing. 
Bishop Maurentius said: I ask for judges the holy elder 
Sanctippus, the holy Augustine, Florentius, Theasius, Samsucius, 
Secundus and Possidius: allow me to choose these. 
The sacred council granted the chosen judges; and allowed the 
elder Sanctippus to choose himself those who were missing to 
complete the number, together with the other elders of Nova of 
theGermans»m . 
There would be a retrial before something like twelve arbitrators 
chosen by both parties if we accept that Maurentius chose half of them 
and Sanctippus was the representative of the elders of Nova of the 
Germans. 
B. Imperial intervention 
There was more, however, than these measures in the judicial 
system postulated in that year 407. From the legislative point of view, a 
very peculiar disposition was decreed: 
«Anyone who asked for imperial competence ('ab imperatore 
cognitionem') in a public trial will be deprived of his honour; but 
there is no objection against asking the emperor for the 
nomination of a bishops' tribunal*112. 
No secular interference was admitted in the trials against bishops. 
However the imperial authority to nominate the bishops who had to 
preside over a hearing was recognized. African bishops were particularly 
fond of recurring to the emperor due mainly to the Donatist Schism1 1 3. 
The legislation of Sardica (343-344) on the legal capacity for the 
111. C. 100 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 217. 
112. C. 104 (Carthage Register Excerpts), Ibidem, p. 218. 
113. Vid supra note 37. 
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emperor to judge bishops' cases was mainly the result of the African 
situation according to the report given to the synodal fathers by Gratus 
of Carthage1 1 4. The African General Council of 407 did not forbid this 
practice of «provocatio transmare» although it tried to establish some 
order for presenting cases in Rome. To the previous Council at Carthage 
of the year 405, Pope Innocent I had sent a letter, which has not 
survived, in which he called attention on this abuse. The Excerpts say, 
«The letter of Pope Innocent was read to the effect that bishops 
should not push their cases beyond the sea ('ad transmarina'); and 
this was confirmed by the bishops present»115. 
The Council of Carthage of 525 under Boniface repeats it in 
abridged form as the only canon from the Xth Synod under Aurelius, 
«Bishops should not recur for their cases overseas with undue 
ease» 1 1 6. 
The possibility of appealing overseas required a series of guarantees 
so as to prevent a possible clash of competence and the increase in the 
number of cases. That is why also in 407 the African bishops determined 
that, 
«Whoever wants to go to the emperor's retinue ('ad comitatum'), 
let him be warned in a "formata" letter sent to the Church of 
Rome, that he should receive from there a similar letter addressed 
to the retinue. Should he receive such a letter while in Rome, and 
keep quiet about it, trying to approach the retinue without it, let 
him be excommunicated. And if a sudden need should arise, 
while in Rome, to approach the retinue, he will make known such 
need to the Bishop of Rome, and bring back the Pope's answer. 
Letters "formatae" are given by the primates or by any other 
bishop to his own clerics, and must be dated on Easter day; 
should this day on that year be an uncertain one, the Easter day of 
the previous year should be added, as is customary in the civil 
acts of a consulate*117. 
114. Cf. cc. 7-9 and 21 (Council of Sardica), JoANNOU, I, 2, pp. 168-173 and 188. 
115. MUNIER: Concilia Africae, p. 214. 
116. Ibidem, p. 266. 
117. C. 106 (Carthage Register Excerpts), MUNIER: Concilia Africae, pp. 218-219. 
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That meant that not only the bishop's primate but also the Pope had 
to approve the presentation of a case brought before the emperor. 
VIII. THE COUNCIL OF CARTHAGE OF 418: LEGAL SPECIFICATIONS 
TOWARDS UNITY 
Up to the year 418 few canons have arrived to us and among them 
there is nothing new about trials of bishops. Between the Councils of 
Carthage of June 407 and May 418 there still was an intense synodal 
activity in Africa. We know of 14 Catholic councils during this period1 1 8. 
The last of these is the Council of Thelepte (24 February 418) gathered 
in the «Hispana» and consequently more important in the development 
of Canon Law than the others 1 1 9. This synod of the Byzacena province 
limits itself to ratifying the canons of a Roman Council of 6 January 
386, to be found in the letter of Pope Siricius120. 
The African General Council convened on 1 May 418 in the 
Basilica Faustus at Carthage with the main object of condemning the 
heresies of Pelagius and Celestius 1 2 1. But besides purely dogmatic 
canons, there will be disciplinary ones, specifically aimed at trial 
procedures. After the Conference of Carthage (1 June 411) between 
Catholic and Donatist bishops and its result in favour of Catholicism, 
ratified by a rescript of the Emperor Honorius (30 January 412), many 
Donatists were accepted into the Church, and therefore this period saw 
many judicial cases, mainly contentious ones 1 2 2. The reception of 
bishops, their clergy and on occasions entire populations required 
precise legislation. 
In 418 the African bishops ratified the legislation in force on the 
precedence of instances. On charges brought against a bishop who had 
invaded and submitted the territory of another it was decreed that, 
118. Cf. Ibidem, pp. XXVD-XXXI and XXXVII. 
119. PL 84, 235-238 and MUNIER: Concilia Africae, pp. 58-63. 
120. Cf. P. MONCEAUX, Histoire littéraire..., cit., IV, p. 386. 
121. Cf. V. GROSSI, Adversaries and friends of Augustine, in «Patrology IV»..., cit., 
pp. 465-487. 
122. Cf. K. BAUS, in JEDIN-DOLAN, H, pp. 156-161. 
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«It was decided that whenever a bishop who thinks that a 
certain group of people should fall under his jurisdiction, and 
does not wait for his case to be judged by a panel of bishops, but 
takes the territory by violence from the incumbent bishop, 
whether the people like it or not, let him be condemned. Should 
some have done this, if the bishops have not taken any decision, 
but are still arguing, let those who have invaded leave the place 
even before ecclesiastical judgment has been pronounced. And 
let no one deceive himself if he has asked for letters from the 
primate authorizing him to hold onto the territory; for whether he 
has such letter or not, it must be he who holds the see to show 
that the territory has been held peacefully. If there is any 
objection, the case should be heard before bishops either given by 
the primates or chosen by the claimants among their 
neighbours*123. 
The bishop had to show that the occupation of the territory was 
peaceful. Proof of this would be the letters of the bishop who had up to 
then held jurisdiction, and not simply permission from the primate. 
Nevertheless, if he who has been dispossessed wants a revision of the 
trial, the case must be heard by bishops appointed either by the primate 
or by mutual agreement between the two parties. 
There was a similar arrangement when the case arose out of the 
bishop's neglect and lack of care in territories of Donatist majority under 
his jurisdiction: 
«Those who neglect to attract to Catholic unity those places 
under their jurisdiction should be admonished by neighbouring 
bishops not to delay the attempt any longer. Should he delay to 
act for more than six months from the day of the admonition, let 
the territory belong to him who is able to obtain unity; but if he 
whose duty it was to restore unity can prove that the heretics are 
still there not so much because of neglect on his part, but of 
objective obstacles to his diligence, preventing him from acting 
rightly, as soon as the judging bishops become aware of this they 
should return the places to him. 
123. C. 120 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 225. 
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If the bishops debating the case hail from several provinces, the 
primate in whose province the disputed place is should appoint 
the judges. But if they choose a bishop of common agreement, 
then let them choose either one or three; and if three, the sentence 
of two of them is sufficient*124. 
More details are given here. There was, first of all, an 
extraprocedural admonition. If after six months the neglect of the 
responsible bishop was proved, the territory would pass to another 
jurisdiction. The revision of the trial would be carried out in the same 
form as the previous case, even though it is made explicit that either one 
or three bishops should form the arbitration. In this latter case, it is 
declared that the agreement of two out of three is enough to pronounce 
the sentence. If they hail from different provinces, the primate of the 
territory under dispute will nominate the tribunal. 
There is still no appeal against the decision of a tribunal chosen by 
agreement between the two parties. If a bishop made a third instance 
appeal, he would be excommunicated: 
«Judges who have been chosen by common agreement should 
not be appealed against. When anyone convicted of contumacy 
refuses to submit to that judgment, the primate, as the evidence is 
brought before him, should send letters to all the other bishops 
warning them to abstain from communion with the accused, until 
he submits*125. 
Also a previous warning and a time of six months to change were 
decreed when a primate had not been diligent in the conversion and re-
integration of Donatists. Should he do nothing after this time, he would 
be excommunicated until he took action: 
«If the bishop of a mother church ('in matricibus cathedris')has 
been negligent towards the heretics, let him be summoned by 
neighbouring diligent bishops, and let them convict him of 
negligence without excuses on his part, and if he who has been 
summoned does nothing during the next six months from the 
124. C. 121 (Carthage Register Excerpts), Ibidem, pp. 225-226. 
125. C. 122 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 226. 
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warning, let him be out of communion until he does it. If the 
executor does not appear, the bishop should not be blamed»126. 
It was established as well that, if a bishop had lied in telling that the 
Donatists had been readmitted, he should be deposed: 
«If it has been proved that the bishop has lied as regards their 
communion, saying that those whom he knew to be excommu-
nicated were in communion, and knowing otherwise, let him be 
removed from office»127. 
Lastly from the Council of Carthage (1 May 418), we shall study a 
canon which eventually formed part of those gathered for the Apiarius' 
trial as c. 28. Although it does not refer directly to bishops' trials, it 
mentions them: 
«Priests, deacons and the inferior clergy who have complaints 
to lodge about the judgment of their bishops, let them go to a 
neighbouring bishop with the consent of their own, and let them 
lodge the complaint before him: for if they think they should 
appeal, let not them do it overseas ('ad transmarina iudicia'), but 
at their primates, as has been often decided about the judgment of 
bishops ('sicut et de episcopis saepe constitutum est'). 
Should any presume to appeal overseas ('ad transmarina... 
appellandum'), let him be out of communion within África»128. 
To interpret it as meaning that the canon forbids appeal to Rome, to 
the Pope in bishops' cases would be an unprecedented novelty in 
legislation that we shall find and discuss later on. No doubt that «to 
appeal overseas* could mean «before the Roman Pontiff» specially if 
we take into account that the trial of the priest Apiarius was going on in 
that moment, although, as we have seen already, it should be mainly 
considered a reference to the emperor's court. In any case we feel that 
the African legislation was stressing once again its judicial autonomy: 
126. C. 123 (Carthage Register Excerpts), Ibidem. 
127. C. 124 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 227. 
128. Ibidem, p. 143. As received in the Carthage Register Excerpts, c. 125 does not refer to 
the tribunal judging a bishop's case: «Priests, deacons and the inferior clergy who want to lodge 
complaints about the judgment of their bishops, let them go to that of a neighbouring bishop, and 
lodge the complaint before him with the consent of their own. If such want to enter an appeal, let 
them do so only at the African councils or at their own provincial primate; should anyone appeal 
overseas, let him be out of communion within África» (MliNIER: Concilia Africae, p. 227). 
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the need for every case against priests, deacons and the inferior clergy, 
to be judged in all its steps in Africa as it was done in bishops' cases. 
IX. THE COUNCIL OF CARTHAGE OF 419 
Convoked to judge the case of the priest Apiarius following his 
appeal to Rome, it gathered, on its first session of the 25th of May, a 
series of canons from previous councils, which form what we have 
called «Canons of Apiarius' trial». Apiarius, priest of Sicca, was tried for 
grievous charges and deposed by a provincial synod, after his Bishop 
Urbanus had several times corrected him 1 2 9. The guilty man went to 
Rome, and Pope Zosimus readmitted him to communion. This was a 
direct blow to the authority of the African synods, and it produced a 
general upset. The Pope, to stop all polemics and state his rights, sent 
three legates: Faustinus Bishop of Pollentia and the priests Asellus and 
Philip, all present at the session of 25 May 419. Next day a letter was 
drafted to Pope Boniface which, beside these data, will allow us later on 
to study how an appeal was entered in Rome in a bishop's case 1 3 0. 
A. Judicial conditions 
We have already seen most of the Apiarius' trial canons regarding 
the process of bishops. There remain two, among those issued that year 
(419), directly concerned with our study. C. 29 stressed the effectiveness 
of the sentence in the first instance, which could not be suspended and 
should not go into abeyance just because it has been appealed against: 
«The whole Council has decided that an excommunicated 
member of the clergy, whether bishop or priest, who presumes to 
restore communion with his people before the hearing, incurs in a 
sentence of deposition*131. 
129. About Apiarius' case, cf. F. FERRERE, La situation religieus..., cit., pp. 33-37. 
130. «Epistula concilii Carthaginensis ad Bonifatium Papam», MUNIER: Concilia Africae, 
p. 156-161; and vid infra part X. 
131. MUNIER: Concilia Africae, pp. 143-144. 
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Not to have abided by the first sentence blocks therefore a possible 
appeal. C. 30 of Apiarius' trial introduces a possibility not contemplated 
by previous legislation: 
«If either the defendant ('accusatus') or the plaintiff ('accusator') 
fear, in the former's place where the judgment is held, the threat 
of unruly mobs, let him choose another place nearby where 
witnesses can be present without difficulty, so that the case be 
done away with»1 3 2. 
As this was an exception, we can conclude that the defendant's 
domicile was the first criterion in the choice of place for a competent 
tribunal to meet in ordinary circumstances. 
B. The plaintiff 
In the second session of the Council of May 30th, six canons were 
decreed, which are of interest to us, as they either ratified previous 
legislation or introduced novelties in it. The session of 30 May 419 
appears in the «Hispana» as VII Council of Carthage1 3 3. Its five canons 
agree with those included by Dionysius1 second review, session of the 
25th of May, as cc. 128-133 (Carthage Register Excerpts)1 3 4. The last 
two Dionysian canons together are c. 5 of the «Hispana». Three of them 
defined better the legitimacy of the plaintiff. The first one of this session 
forbade an excommunicated person, whether lay or clerical, to bring 
charges against a cleric, and therefore also against a bishop: 
«About the type of persons to be admitted to accuse members 
of the clergy, and those to be excluded according to decisions or 
lack of them in previous councils, we decree as follows: No 
excommunicated person should be legitimately admitted for as 
long as the excommunication persists, whether this person be a 
cleric or a layman»135. 
The following canon extended the prohibition, except for private 
cases, as follows: 
132. Ibidem, p. 144. 
133. P L 84, 227-230. 
134. P L 67, 222-223. 
135. C. 128 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 230. 
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«Slaves or freedmen should not be admitted as plaintiffs, and 
neither should those who are forbidden to do so by civil legis-
lation. 
Also those publicly disgraced, like actors or people of low 
moral standards, as well as heretics, pagans, or Jews. 
Nevertheless such people are not to be denied permission in 
their own personal cases»1 3 6. 
Those who are not admitted as plaintiffs by the civil legislation are 
listed in Justinian's Code, Chapter I of Book IX «Qui accusare non 
possunt». Laws n. 5 and 12 under this title forbid women to present an 
accusation, although exceptions are admitted in both laws: unless the 
case is their own («nisi res ad earn pertineat») and unless her case is 
about personal loss or that of a relative («nisi suam suorumque iniuriam 
persequatur»). We can conclude that women were not excluded from 
accusing a bishop, but only if they themselves were involved in the 
case 1 3 7. 
In a similar way, Council of Constantinople I (381) had decreed 
already in its c. 6 which persons were excluded from being plaintiffs: 
heretics including schismatics, and those who had been excommu-
nicated, deposed or accused of any crime. As we have already seen, in 
the Canons of the Apostles (c. 74) the plaintiff is defined in positive 
terms: a trustworthy and faithful man 1 3 8. 
Lastly, next canon decreed that no-one could bring a charge who 
was unable to prove one such charge among a number of them: 
«Whenever a member of the clergy is under multiple charges, 
and his accuser or accusers are unable to prove one of them, let 
them not proceed with the others*1 3 9. 
136. C. 129 (Carthage Register Excerpts), Ibidem, p. 231. 
137. Codex lustinianus et Novellae, Corpus Iuris Civilis, I I - I I I , T H . MOMMSEM, 
P. KRUEGER, R. SCHOELL and G. KROLL ed., Berlin 1959, I X , I, 1-21. 
138. Cf. JOANNOU, I, 1, pp. 49-53; and N.P. TANNER ed.. Decrees of... cit., I , pp. 33-34. 
Vid supra note 63. On the connection between c. 6 of Constantinople and c. 74 of the Apostles 
according to Leclercq, cf. HEFELE-LECLERCQ, I, 2, p. 1209. 
139. C. 130 (Carthage Register Excerpts), MliNIER: Concilia Africae, p. 231. 
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C. Witnesses 
Those limitations for being a plaintiff are applied to the witnesses. 
Disqualification from bringing a charge, also disqualifies from bringing 
evidence. The fourth canon of 30 May 419, adds two more impeding 
circumstances for a witness: living together with the plaintiff and being 
less than 14 years of age: 
«No one is to be admitted as a witness who is disqualified from 
being an accuser, or who lives in the same house as the accuser. 
No one is to be admitted as a witness who is less than fourteen 
years of age» 1 4 0. 
The last two canons considered the case of a bishop who was not 
just the only witness, but more precisely, the only party in the 
knowledge of the crime: 
«Should a bishop affirm that someone is guilty of a crime and 
the accused denies it, let not the bishop feel aggrieved that he is 
not believed, even if he should deny communion to the accused 
out of a personal scruple of conscience*141. 
And consequently the sixth canon, trying to avoid abuse of power 
on the part of the bishop, had to decree that, 
«Whenever a bishop excludes the accused from communion, he 
should be excluded in turn from the communion of the other 
bishops, lest he dare saying what he cannot prove by independent 
documentation*142. 
Despite his dignity, bishop's evidence or accusation may not be the 
sole element of proof. Even should he personally excommunicate the 
«delinquent», other bishops would excommunicate him, since he would 
be unable to convict by means of independent documentation («aliis 
documentis convincere non potest*). It is obvious that the African 
procedure accepted the legal principle one witness, no witness («testis 
unus, testis nullus*) without exceptions143. The Scriptures were already 
clear in this point: 
140. C. 131 (Carthage Register Excerpts), Ibidem. 
141. C. 132 (Carthage Register Excerpts), MUNIER: Concilia Africae, p. 232. 
142. C. 133 (Carthage Register Excerpts), Ibidem. 
143. We find the principle «one witness no witness* in Constantine's Constitution of 25 
August 334, received afterwards in Theodosius' Code (XI, 39, 3) and Justinian's (IV, 20, 9). 
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«A single witness cannot suffice to convict a man of a crime or 
offence of any kind; whatever the misdemeanour, the evidence of 
two witnesses or three is required to sustain the charge*144. 
And regarding the accusation against bishops, this same biblical 
principle was considered and reflected in the Canons of the Apostles145. 
X. THE C O U N C I L O F C A T H A G E (424): T H E A P P E A L T O T H E P O P E 
In the whole African canonical legislation, there is only one text on 
appealing to the Roman Pontiff, and that is precisely the only canon we 
know from 424. The Council of Carthage of the year 525 collected and 
summarized previous legislation and partially so 1 4 6 . In fact, only that 
brief canon, attributed to the 20th Council of Carthage of 424, would 
bring something new from the synodal collection of 525 to our study. It 
says: 
«Let no one dare to appeal to the Roman Church ('Ut nullus ad 
Romanam ecclesiam audeat appellare')»147. 
We have seen already that the African procedural system, in regard 
of bishops and lesser clerics, foresees all possible steps both on first 
instance and on appeal. It could seem strange to forbid an appeal to 
Rome in a system that did not call for it, unless there was some practical 
abuse. 
Most likely its origin is to be traced to Mt. 18, 16 (cf. A. D'ORS, El código de Eurico, in 
«Estudios Visigóticos» H, Madrid 1960, p. 237, note 796). On other opinions about its origin cf. 
R. FERNANDEZ-ESPINAR, El principio «testis unus testis nullus» en el derecho procesal español, 
Madrid 1979, pp. 9-13 and 56-57. 
144. Dt. 19, 15 in «The Jerusalem Bible» version. Cf. Mt. 18, 16; and 2 Cor. 13, 1. 
145. Cf. c. 75, JOANNOU, I, 2, p. 46. 
146. MUNIER: Concilia Africae, pp. 252-282. 
147. There is little to be added to the article of C. MUNIER, Un canon inédit du XXe 
concile de Carthage: «Ut nullus ad Romanam ecclesiam audeat appellare» in «Revue des 
Sciences Religieuses», 40 (1966), pp. 113-126. A copyist's error had made this canon read 
«transmarinam» instead of «Romanam ecclesiam». As we know, the former denoted the imperial 
judgment seat while the latter referred to the Roman Pontiffs. Munier considers it a strange 
canon, for reasons that we shall expound throughout this work. 
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A. As a matter of fact 
After the Council of Carthage of 419, we know that in 
Numidiaabout the year 423 there was a synod that deposed Antoninus, 
Bishop of Fussala1 4 8. St. Augustine referred to this case in a letter to 
Pope Celestine because Bishop Antoninus had appealed to Rome against 
that sentence when Boniface was pope 1 4 9 . Most probably also in 
connection with this case and in order to end that of Apiarius, the 
twentieth Council of Carthage was held in the year 424. The words 
written by St. Augustine to Pope Celestine at the beginning of 423, on 
the occasion of Antoninus' appeal to Rome, are meaningful: 
«But, should anyone be such a stickler for either severity or 
leniency as to inflict no punishment of any kind on men who do 
not seem to have deserved deprivation of their sees, or, on the 
cither hand, to deprive those who seem to deserve some 
punishment of the honor of episcopacy? There are existing 
precedents in the judgments of the Apostolic See itself ('ipsa 
Sede Apostólica iudicante') or its confirmation of the verdicts of 
others ('vel aliorum iudicata firmante'), where men guilty of 
certain offenses were neither deprived of their episcopal rank nor 
left altogether unpunished. Not to cite examples too far removed 
from our times, I will recall some recent ones ('recentia memo-
rabo')...»150. 
St. Augustine goes on to number a few cases of bishops (Victor, 
Priscus, Laurentius,...) judged by the Pope after having appealed to 
Rome, not long before. No doubt that as a matter of fact many bishops 
were looking for the judgment of their cases from a court unforeseen in 
African canon law. 
In the Pelagian controversy Pope Innocent I (402-417) was asked by 
the African bishops themselves to condemn Pelagius' doctrine1 5 1. In fact, 
in 416 two synodal letters from Carthage and Mileve, and another one 
148. Cf. P. M O N C E A U X , Histoire litteraire..., cit., pp. 308-309. 
149. Epist. 209: PL 33,953-957. 
150. S A I N T A U G U S T I N E , Letters (V), in «The Fathers of the Church. A new translation* 
(= FC), 32, Washington D.C. 1977, p. 33. And PL 33,955: Epist. 209, 7-8. 
151. About the case of Pelagius and Celes ti us and the relationship between the African 
bishops and Rome, cf. P. B A T T I F O L , Le siege Apostolique, Paris 1924, pp. 234-239. 
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from St. Augustine and four of his fellow bishops (Aurelius, Alypius, 
Evodius and Possidius), reached Innocent I. Their concern was 
expressed that the Pelagian doctrine would spread dangerously unless its 
condemnation came from Rome. Innocent I replied to each letter, and 
condemned the Pelagian doctrine1 5 2. His sentence inspired St. Augustine 
to say at the end of a sermon in honor of St. Cyprian on 23 September 
417 at Carthage: 
«Two relations were sent to the Apostolic See about this case, 
and rescripts were received from there: the case is ended ('causa 
finita est'): would that error ended as well» 1 5 3. 
A little before this in a letter signed also by Alypius of Tagaste to 
St. Paulinus of Nola, St. Augustine wrote: 
«Reports of this controversy were sent to the Apostolic See 
from the two Councils of Carthage and Mile vis (...) In addition to 
the report of the councils we also wrote a personal letter to Pope 
Innocent of blessed memory in which we dealt with the same 
case somewhat more at length. He answered all these communi-
cations in a manner which was right and fitting for the Pontiff of 
the Apostolic See» 1 5 4. 
These are examples, among many, of how much esteem the Roman 
doctrinal primacy enjoyed in Africa, although we should not forget that 
precisely in this case what was asked was the condemnation of a doctri-
ne, and not the jurisdiction over individuals1 5 5. Due to different cir-
cumstances, the short pontificate of Pope Zosimus did not increase the 
prestige of the Roman see in Africa when tackling the cases of Pelagius 
and Apiarius1 5 6. 
152. The letters of the African bishops and Innocent I are found in SAINT AUGUSTINE, 
Letters (IV), in FC, 30, Washington D . C . 1977, pp. 85-108 and 121-136. Also cf. K. BAUS, in 
JEDJN-DOLAN, n, pp. 258-259. 
153. PL 38,129: serm. 131,10. 
154. SAINT AUGUSTINE, Letters (IV)..., cit., pp. 192-193. And PL 33, 816-817: epist. 186, 
2. 
155. Cf. J. GAUDEMET, L'Eglise dans..., cit., pp. 439-440. 
156. Cf. K. BAUS, in JEDIN-DOLAN, II, pp. 259-261; and V. GROSSI, Adversaries and 
friends of Augustine, and B . STUDER, Italian writers until Pope Leo the Great, in «Patrologia 
IV»..., cit., pp. 466-467 and 585-586, respectively. 
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B. As a matter of law 
The Council of Carthage of 424 was the first to forbid bishops to 
appeal to Rome. One could think that until then this faculty was 
acknowledged and taken for granted as a matter of fact. However, this 
was nowhere to be found from the legislative point of view, despite the 
fact that there was clear reference to appeals made to the imperial 
judgment seat. We have seen as well how, for example, the Breviary of 
Hippo clearly determined the instances. To the last, before the African 
general council, one attends in order to resolve his pending case defini-
tively («ibi causa eius terminetur»). The synodal decrees completely 
ignored the possibility of appealing to the Pope. One cannot conclude 
that, for failing to forbid it explicitly, the African legislation had always 
accepted it. The legal procedural system ends with and in the judicial 
territorial bodies, and therefore it does not mention an appeal retained 
unnecessary. There was no doubt about loyalty and respect towards the 
Apostolic See. Nevertheless the principle of the autonomy of the judicial 
organs was rooted in African tradition and confirmed by so many 
councils157. 
From the correspondence between Carthage and Rome on the occa-
sion of Apiarius' case, it is possible to clarify what the situation in Africa 
was as regards the appeal to Rome. We shall use in this study the acts of 
the session of May 25th of the Council of Carthage of 419, which 
include the "Commonitorium" of Pope Zosimus (417-418) to the African 
bishops, and also the synodal letter written the next day and already 
addressed to Pope Boniface (418-422). Lastly, from the Council of 
Carthage of 424, where Apiarius was definitely condemned, we shall 
study the synodal letter sent to Pope Celestine (422-432)lSi. 
Pope Zosimus requested four things from the African bishops in his 
" Commonitorium": 
«First, the bishops should appeal to the Roman Pontiff; second, 
the bishops should not travel improperly to the imperial judgment 
seat; third, the cases of priests and deacons wrongly excommuni-
157. Cf. C. MUNIER, Un canon inedit..., cit., pp. 117-119. 
158. Cf. MUNIER: ConcUia Africae, pp. 89-94, 156-161 and 169-172, where all these 
documents are to be found. 
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cated by their own bishops, should be handed over to neighboring 
bishops; fourth, Bishop Urbanus should be either excommuni-
cated or sent to Rome if he does not rectify what he has done 
wrong* 1 5 9 . 
The second and third petitions were in perfect accord with African 
legislation and therefore offered no difficulty160. The fourth one referred 
to Urbanus Bishop of Sicca, who had condemned Apiarius. The synodal 
reply was concise and in the following terms: 
«Our brother Bishop Urbanus of Sicca has no doubt corrected 
what had to be» 1 6 1. 
The problem came with the first petition because among other 
things Pope Zosimus based the bishop's right of appeal to Rome on a 
decision that according to him, was arrived at by the Council of Nicaea: 
«...which we insert in this "Commonitorium" for the setding of 
the matter. So in fact decided the brethren at the Council of 
Nicaea about the right of appeal by bishops. 'If a bishop is under 
accusation and his brethren in the episcopate from his region 
decide to depose him of his office, should he think of appealing 
by running to the blessed Bishop of the Roman Church because 
he wants to be heard and his case be judged on appeal, let him 
(the Pope) write to his neighbouring bishops, that they may 
inquire into the matter with the view of establishing the truth. If 
any bishop asks for another hearing and by his entreaties he 
succeeds in moving the Bishop of Rome into sending some lega-
tes ('a latere suo presbyteros'), this latter may do so, and should 
he require that his legates hear the case together with the bishops, 
with the authority of him who sent them, it will be his pleasure; 
but if he thinks that the bishops are enough to bring the matter to 
an end, he will decree so by his most wise counsel*1 6 2. 
The canon quoted by Pope Zosimus in his "Commonitorium", was 
not decreed in Nicaea (325), and coincided with c. 5 of Sardica (343-
344). In Africa the canons of Nicaea had not been mixed and confused 
159. Letter to Pope Boniface, Ibidem, p. 158. 
160. Vid supra c. 125 (Carthage Register Excerpts) in note 128. 
161. MUNIER: Concilia Africae, p. 157. 
162. Ibidem, p. 90-91. 
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with those of Sardica. Furthermore, the latter were suspect of being 
Arian and consequendy rejected. St. Augustine wrote in 397-398: 
«...1 read that Athanasius, Catholic Bishop of Alexandria, who-
se bitter dispute with the Arians had reached a climax of conflict, 
and Julius, an indisputably Catholic bishop of the Church of 
Rome, had been condemned at that Council of Sardis (Sardica). 
Hence it was clear to us that the council was an Arian council 
('apud nos constitit Arianorum fuisse concilium'), and that those 
Catholic bishops were in violent opposition to i t» 1 6 3 . 
Obviously the African bishops failed to find that canon in the acts 
they had kept of the first ecumenical council, as Alypius declared: 
«After the reading (of the 'Commonitorium'), the Bishop of 
Tagaste in Numidia said: We have kept records of all these 
ancient things, even letters, and swear to keep what has been 
decided in the Nicaean Council. But I am disturbed that, on 
looking again at the Greek copies of the acts of this Nicaean 
Synod, I don't know for what reason we did not find this 
canon»1 6 4. 
They then decided to send legates to the Bishops of Constantinople, 
Alexandria and Antioch in order to get authenticated copies of the acts 
of Nicaea, so as to clear up the contradiction. If the canon quoted by 
Zosimus was an authentic one, it would be obeyed once and for all, but 
if not, it would not be taken into account. The following words appear at 
the end of the session of 25 May 419: 
«As has been said before, let your Beatitude write to the 
Bishops of Antioch, Alexandria and Constantinople, that they 
may send true copies of the Nicaean acts authenticated in their 
own hand, guaranteeing the truth or otherwise of the phrases in 
the "Commonitorium" which our brother Bishop Faustinus 
together with the two priests Philip and Asellus took with them; 
the Synod having come to an end, we shall deal with this matter 
163. SAINT AUGUSTINE, Letters (I), in FC, 12, Washington D.C. 1981, p. 212. And Epist. 
44 ,6: P L 33 ,176 . Vid supra note 44. 
164. MUNIER: Concilia Afrìcae, p. 91. 
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in the next; and whatever is found will be countersigned by us; 
but if nothing is, it will be ignored*165. 
In the meantime, the dispositions of the "Commonitorium" remai-
ned in force, out of respect and loyalty to the See of Rome, and so they 
wrote to Pope Boniface: 
«As to the matters in the above-mentioned "Commonitorium" 
about the appeal to Rome of bishops, we shall obey that indica-
tion until such is proved; and trust in God's will that your 
Holiness will help us» 1 6 6. 
The replies of Atticus of Constantinople and Cyril of Alexandria 
proved that the reserve of the African bishops was justified, and on 26 
November 419, the authentic text of the Nicaean canons received from 
the East was sent to Pope Boniface167. 
Five years later, Apiarius' case was once again going to stir up the 
question of the appeal to Rome. Apiarius in fact was readmitted to 
communion in the Council of 419. He was not allowed, however, to 
remain in Sicca, but he could carry out his ministry wherever he wished 
and could. The bishops wrote to Pope Boniface in the following terms: 
«The priest Apiarius, whose ordination, excommunication and 
summons before the Council arose not only in the Church of 
Sicca, but also in the whole of Africa, with no little scandal for 
all his errors, has asked for pardon, and has been returned to 
communion. (...) But the Council decided to remove him from 
Sicca, even though his office and honours have been given back 
to him, allowing him to exercise his ministry wherever he wished 
and could, as he asked in his letters, and we granted without 
difficulty*168. 
Admitted in Thabraca, he went on committing grave faults, and was 
condemned again. On appeal to Pope Celestine, the Pope sent a letter 
with his legate (Bishop Faustinus once again) to the African bishops 
gathered in council at Carthage in 424 1 6 9 . This Council condemned him 
165. Ibidem, p. 94. 
166. MUNŒR: Concilia Africae, pp. 160-161. 
167. Cf. JOANNOU, I , 2, pp. 422-428; MUNIER: Concilia Africae, p. 162-163; and 
C. MUNIER, Un canon inédit..., cit., p. 122. 
168. MUNIER: Concilia Africae, p. 157. 
169. Cf. C. FERRERE, La situation religieus..., cit., p. 35. 
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again after a three day trial, at the end of which the priest confessed170. 
In their synodal letter to Pope Celestine, the bishops reaffirmed the prin-
ciple of local discipline, backed now by the authentic Nicaean canons. 
They also asked the Roman Pontiff not to admit to communion those 
who have been excommunicated in Africa, since c. 5 of Nicaea had 
established this. They concluded that so far no conciliar decision had 
derogated the right of the African bishops to judge in last instance the 
cases started in their territory: 
«Let your Holiness refuse to accept the mischievous complaints 
of priests and lesser clergy, as behooves your dignity; for this 
privilege of the African Church has not been derogated either by 
a definition of the Fathers, or by a declaration of Nicaea, because 
they have assigned the judgment of inferior clerics and even 
bishops to their metropolitans*171. 
To this juridical argument they added other general considerations, 
basing them on the dispositions of Nicaea and justifying them: 
«Most prudently and rightly they saw that any case begun in 
their territory should be ended there, not to ask for an extraordi-
nary grace of the Holy Spirit for each province, when Christ's 
priests are seen to act equitably, prudently and constantly; above 
all in the matter of summoning someone before the provincial or 
the general council: lest someone believe that an individual may 
be inspired by God, whereas a gathering of bishops (sacerdo-
tibus') in council may not be. For how can one be admitted to 
judgment overseas ('transmarinum iudicium'), when the witnesses 
cannot be present either because of their sex, or because of old 
age or other impediments?*172. 
Nevertheless, c. 5 of Nicaea had only foreseen the appeal of clerics 
and lay-people against the sentence by a bishop, but not that of a bishop 
against the sentence by a synod. How could the rules established at 
Nicaea in 325 be extended to a bishop's case so as to keep the autonomy 
of the African judicial system? In 424 the bishops gathered at Carthage 
offered the following weak though practical argument to Pope Celestine: 
170. Cf. «Letter to Pope Celestine», MUNIER: Concilia Africae, p. 170. 
171. Ibidem, p. 171. And cf. C. MUNIER, Un canon inédit..., cit., p. 123. 
172. MUNIER: Concilia Africae, p. 171. 
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«After sending you the customary greetings, we would urge 
you from now on not to admit to your hearing someone coming 
to you and not to readmit to communion someone excommuni-
cated by us; for what has been established by the Nicaean 
Council will be doubtlessly heeded by Your Reverence. For if we 
are warned there about the inferior clergy and the laity, how 
much more should one observe this as regards bishops, so that if 
they are excommunicated in their province they should not too 
hastily or improperly be readmitted to communion by Your 
Holiness*173. 
The judicial tradition has been that the right of appeal has always 
been limited to the African territory. To appeal to the Bishop of Rome is 
not, in the opinion of the African bishops, called for in a legislation that 
concords with the universal norms of Nicaea. 
Why was a canon established forbidding appeal? We think that the 
express prohibition «Let no one dare to appeal to the Roman Church ('ut 
nullus ad Romanam ecclesiam audeat appellare')» was due to the 
practical abuse of such appeals, and at the same time, it was a kind of 
concise summary of the doctrine of the Council of Carthage (424) and of 
the African canonical legislation in general. We can therefore conclude 
that African legislation did not contemplate the appeal to the Roman 
Pontiff in bishops' cases though as a matter of fact they were there. The 
procedural steps and the different instances were limited to African 
territory. As the many appeals of bishops following Apiarius' case had 
weakened this judicial —but not doctrinal— autonomy, a canon was 
issued at the Council of 424, forbidding appeal to the Apostolic See. 
XI. THE COUNCIL OF HIPPO OF 427: THE JUDICIAL SYSTEM WAS 
RATIFIED 
Concerning the trial of bishops, the General Council of Hippo (24 
September 427) simply ratified the legislation of 419 about procedural 
norms 1 7 4. Its first canon reaffirmed the need for submitting to the 
173. Ibidem, pp. 170-171. Emphasis ours. 
174. About the numbering of canons at the Council of Hippo, and their correspondence 
with the Carthage Register Excerpts, those of Apiarius' trial and the «Breviatio Canonum» of 
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sentence before appeal can be initiated. The appeal was not supposed to 
quash a sentence: 
«He, who has been excommunicated, whether he be bishop or 
simple cleric, presumes of restoring communion while the 
sentence still applies, a condemnatory sentence (of deposition) 
should be brought against him» 1 7 5. 
Cc. 6, 7 and 8 decreed at Hippo said nothing new about who should 
be excluded from being either a witness or an accuser, and substantially 
coincided with those of the year 419 (cc. 129-133 of the Carthage 
Register Excerpts)176. 
It was the same with c. 2 of the year 427 compared with c. 30 of 
Apiarius1 trial, where a change of location was allowed whenever there 
was fear of unruly mobs: 
«Should the accused or the accuser fear that in the former's 
place, where the trial is heard, there is threat of unruly mobs, let 
him choose a nearby place, where it is easy to bring witnesses, 
and the case be finished there»1 7 7. 
In the letter 43 of St. Augustine, we find a significant text on the 
first steps of Donatism. After a century, the same violence justified the 
insistence of the African bishops on this matter: 
«They wanted to transfer the whole case to the people who 
favored Maiorinus —a turbulent crowd, hostile to the peace of 
the Church— with the idea, no doubt, that Caecilian would be 
accused by the mob by popular outcry alone, with no documents 
for proof, no inquiry into the truth ('nulla documentorum 
attestatione nullo veritatis examine'); and they imagined that they 
could sway the opinion of the judges to their side»1 7 8. 
But this does not mean that a group of persons cannot present a 
charge against a bishop 1 7 9. We have seen already how the faithful of 
Ferrandus, cf. MUNIER: Concilia Africae, p. 2 4 9 ; and A. BOUDHON, Note sur le concile 
d'Hippone de 427, in «Revue d'histoire et de littérature religieuse», 1 0 ( 1 9 0 5 ) , p. 2 6 7 . 
1 7 5 . MUNIER: Concilia Africae, p. 2 5 0 . 
1 7 6 . Cf. cc. 6 , 7 and 8 , Ibidem, p. 2 5 2 . 
1 7 7 . MUNIER: Concilia Africae, p. 2 5 2 - 2 5 3 . 
1 7 8 . SAINT AUGUSTINE, Utters (I), in FC, 1 2 , Washington D.C. 1 9 8 1 , p. 1 9 4 . And P L 3 3 , 
1 6 6 . 
1 7 9 . Steinwenter, in his attempt to base synodal procedure on Roman law, uses this same 
text of St. Augustine to prove that a group of people could not bring a charge. Cf. 
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Bagai and the elders of Nova Germani were the plaintiffs in the trials of 
Bishops Maximian and Maurentius respectively. 
A new decree was added to the African legislation by the synodal 
fathers at Hippo. Cc. 4 of 427 tried to defend ecclesiastical property and 
ratified at the same time what the tribunal of first instance in a bishop's 
case should be, distinguishing it from one judging simple clergy: 
«It was decided that bishops or priests, who take objects from 
the place where they are supposed to be to another place, give 
reasons: the bishops before their councils, and priests before their 
bishop, failing which they should be treated as if caught in 
theft»180. 
It seems that the proverb «Quantum habebis, tantus eris» (You are 
what you have), that St. Augustine thought to be the slogan for many 
proprietors in Africa, could have been also the one for some bishops and 
priests181. 
St. Augustine died on 28 August 430. Aurelius, Bishop of Carthage 
had predeceased him by almost one month (July 20th). The Vandals 
were already in Africa. The eye-witness account of Bishop Victor of 
Vita in Byzacena, speaks of persecution, exile, torture and death 1 8 2. 
Gaiseric, King of the Vandals, ruled over Africa. Arianism was so 
overpowering that even Cyprian's see had to remain vacant for Catholics 
between the year 457, when Deogratias died, and 481 when Eugene was 
elected. Under the same Eugene, in 483, there was a council. It broke a 
century of synodal silence, but its scope was purely dogmatic1 8 3. The 
acts of the Council of Carthage under Boniface (525), a century after the 
last Council under Aurelius, were a mere summary of the African 
legislation as we have seen. For the already wounded African Church, 
the Vandal rule was followed by the swan-song of a Byzantine century, 
A. STEINWENTER, Der antike kirchliche Rechtsgang unci seine Quellen, in «Zeitschrift der 
Savigny Stiftung», (Kan.abt) 23 (1934), p. 43. 
180. MUNIER: Concilia Africae, p. 253. 
181. Cf. K. BAUS, in JEDIN-DOLAN, n, p. 406. 
182. Cf. A.C. RUSH, Victor of Vita, in «New Catholic Encyclopedia*, 14, p. 649. K. 
BAUS, in JEDIN-DOLAN, n, pp. 602-606, gives a summary of this period following mainly the 
«Historia persecutiónis Africanae provinciae» of Victor of Vita. 
183. Cf. G . DE PLINVAL and G. BARDY, in FUCHE-MARTÍN, IV, pp. 120-121 and 263 
respectively; and HEFELE-LECLERCQ, II, 2, p. 930 ff. 
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before the Muslim invasion delivered the coup de grace 1 8 4. When St. 
Augustine died or, as Papini says, was born a third time, 
«While his brethren were chanting the psalms in the chamber of 
death the drunken Vandals beneath the walls of Hippo were 
howling like wild beasts, in their impatience to put the city to the 
sack. 
'He had made no will,' Possidius tells us, 'for this man of God 
had nothing to leave.' A treasure of immense value he did leave 
indeed, but one which thieves cannot steal nor Vandals 
destroy*185. 
The early African canon law that we have been studying, with all its 
characteristcs, is part of that treasure left by St. Augustine. It is part of 
the inheritance we have received from the African Christian community 
which died with him. 
CONCLUSIONS 
The early African synods built up a clear system for the trial that 
should follow the accusation of a bishop. 
The charge against a bishop was brought before the primate of 
either the defendant's province or the place where the case had arisen. 
After a brief extrajudicial inquiry, the primate might not admit as 
plaintiffs: 
Those excommunicated, notorious delinquents or under a charge of 
crime, slaves, the accused person's freedmen, people of ill-repute or of 
evil trade, actors, heretics, pagans, Jews and those excluded by the civil 
legislation for one reason or other; nevertheless all these people could 
act as plaintiffs in ordinary, personal, non-ecclesiastical cases. 
A multiple accuser who failed to prove one of the charges would be 
disqualified from bringing the others. 
A group of people might bring a charge against a bishop. 
184. On the causes of the early African Church decline and disappearance, cf. Africa 
Synod. Lineament a and questions, 4-5,..., cit., pp. 6-7. 
185. GIOVANNI PAPINI, Saint Augustine, London 1930, p. 281. 
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After receiving his summons, the accused had a month's time to 
appear before the primate; but if for legitimate reasons he was not able 
to do so, he would have an extra month without being excommunicated. 
The tribunal of first instance was the provincial synod of bishops 
convoked by the primate. Extraordinarily, twelve bishops would form 
the tribunal. 
In special cases, the provincial synod might not dictate sentence; it 
would issue a first warning («admonitio praevia»), giving six months 
time for correcting behaviour; this was so even when the accused was 
the provincial primate. 
If the accuser failed to appear at the hearing of the case 
(«litis contestatio»), he would be excommunicated, and the accused 
should be acquitted. 
The seat of judgment might be translated from one place to another 
nearby, where witnesses could also be summoned, when either the 
accuser or the accused alleged the need of securing public law and order. 
Civil courts were incompetent in bishops' cases; any bishop would 
be punished who went to such courts for either a civil or a criminal case. 
Bishops were also forbidden to appear as witnesses in civil cases. 
The ordinary tribunal of appeal or of second instance was the 
African general council (interprovincial annual council), perfectly 
defined as to its constitution and convocation. 
Late legislation forbade everyone from appealing to the Roman 
Pontiff. 
A case might also be revised by the arbitration of one or three 
bishops although many more could be appointed; this was the ordinary 
system of appeal when the African synod did not meet every year ; the 
choice of the arbitration tribunal may be made by the two parties or by 
the provincial primate. There was no appeal against its sentence. 
The appeal against a sentence did not suspend it, nor did it quash its 
effects; failing to submit to the sentence in the first instance invalidated 
the appeal. 
Appeal for a second instance judgment had to be lodged within one 
year. 
An extraordinary tribunal of appeal, made up of bishops, could be 
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nominated by the emperor, with the approval of the Roman Pontiff by 
means of a «formata» letter (introductory letter). 
The witnesses were the fundamental valid system of proof; the 
testimony of one person only, whatever his dignity, was always null and 
void. Those disqualified from being witnesses were the same as those 
disqualified from bringing a charge, besides those of less than 14 years 
of age and those who live under the same roof as the accuser. 
Besides testimony, written permits and (for contumacy) failing to 
appear before a tribunal were also admitted as evidence. 
To execute a sentence, in the case of a bishop's contumacy, the 
secular arm could be asked to intervene, even if the bishop were the 
provincial primate. 
Charges may be contentious or criminal; the most frequent 
occurrences were: 
— Abusive translation with abandonment of a see. 
— Invasion of territory and abusive creation of sees. 
— Ordination and abusive submission of an outside member of the 
clergy. 
— Pastoral neglect in converting heretics1 8 6. 
Penalties were of three types: of loss, of fines and of honor, further 
details not being specified; among the first was the excommunication of 
a bishop from communion with other bishops, but not from his own 
jurisdiction. 
A special trial was held before an episcopal consecration; a tribunal 
formed by four bishops publicly judged the objections against the 
candidates. 
186. The reasons for trials are the same as those already considered in part D.B.5. We have 
chosen only those most common in African legislation due to the Donatist schism. 
BIBLIOGRAFIA 
I. FUENTES 
Breviato Concordia Canonum Cresconii, PL 88, 830-942; Codex canonum 
ecclesiasticorum Dionysii Exiguii, PL 67, 135-230; Codex Iustinianus et Novellae, 
Corpus Iuris Civilis, II-III, ed. TH. MOMMSEM et al. (Berlin 1959); Collectio 
Avellana, CSEL 35-36, ed. O. GUENTHER (Viena 1895-1898); Collectio Decretorum 
Pontificum Romanorum auctore Dionysio Exiguo, PL, 67, 231-316; Collectio Hispana 
Isidorii, PL 84, 94 ss.; Concilia Africae (a. 345-525), «Corpus Christianorum, series 
latina», 159, ed. MUNIER (Turnhout 1974); Concilia Galliae (a. 314-506), «Corpus 
Christianorum, series latina», 148, ed. c. MUNIER (Turnhout 1963); Concilia Galliae 
(a. 511-695), «Corpus Christianorum, series latina», 148 A, ed. C. DE CLERCQ 
(Turnhout 1963); Concilios visigóticos e hispano-romanos, ed. J. VIVES (Barcelona-
Madrid 1963); Corpus Scriptorum Ecclesiasticorum Latinorum (Wien 1866 ss.); 
Decretales Pseudo-Isidorianae et Capitula Angilramni, ed. P. HINSCHIUS (Leipzig 
1863-Aalen 1963); Excerpta canonum Hispanae, PL 84, 25-92; «Pontificia 
commissione per la redazione del codice di diritto canonico orientale, Fonti, fase. IX: 
Discipline Generale Antique (IV-IX s.)», 1,1 : Les canons des conciles oecuméniques; I, 
2: Les canons des synodes particuliers, ed. P. JOANNOU (Grottaferrata 1962); 
Fulgentii Ferrandi Breviatio Canonum, PL 67,949-962 y PL 88, 817-830; Patrologia 
cursus completus. Series graeca, ed. J.P. MIGNE (Paris 1857-1866); Patrologia cursus 
completus. Series latina, ed. J.P. MIGNE (Paris 1844-1864); Prisca canonum editio 
latina, PL 56, 747-816; Quesnelliana collectio. Codex canonum ecclesiasticorum et 
constitutorum Sanctae Sedis Apostolicae, PL 56, 359-746; Regesto Pontificum Roma-
norum ab condita Ecclesia ad annum 1198, ed. PH. JAFFE (Leipzig 1885-Graz 1956); 
Sacrorum Conciliorum. Nova et amplissima collectio, ed. J D . MANSI (Florencia 1759-
1798)-Graz 1960-1961); Syntagma canonum et Nomocanones Photii in XlVtitulos, PG 
104, 396 ss.; Theodosiani libri XVI et Constitutiones Sirmondianae, ed. 
TH. MOMMSEMP. MEYER (Berlin 1954). 
II. AUTORES 
AUDOLLENT, A., Afrique, «Dictionnaire d'Histoire et de Géographie ecclé-
siastiques», ed., A. Baudrillant, Paris 1912 ss.», I, 747-750; BARDY, G., Afrique. Les 
institutions particulières de l'Église d'Afrique, «Dictionnaire de Droit Canonique», ed. 
R. Naz, Paris 1935-1965, I, 293-307; IDEM, Antioche (concile et canons d'), 
«Dictionnaire de Droit Canonique», ed. R. Naz, Paris 1935-1965,1, 589-598; IDEM, 
Athanase d'Alexandrie, «Dictionnaire d'Histoire et de Géographie ecclésiastiques», éd., 
A. Baudrillant, Paris 1912 ss.», IV, 1313-1334; IDEM, Canons Apostoliques, 
404 ALBERTPAMPILLON 
«Dictionnaire de Droit Canonique», ed. R. Naz, Paris 1935-1965, II, 1288-1295; IDEM, 
Laodicée, «Dictionnaire de Droit Canonique», ed. R. Naz, Paris 1935-1965, VI, 338-
343; IDEM, La Théologie de l'Église de S. Irénée au concile de Nicée (Paris 1947); 
BATIFFOL, P., La paix constantinienne et le catholicisme (Paris 1914); IDEM Le 
«Primae Sedes Episcopus» en Afrique, «Revue des Sciences Religieuses», 3 (1923), 
425-432; IDEM La Siège Apostolique (Paris 1924); IDEM M. Babut sur l'authenticité 
des canons de Sardique, «Bulletin d'ancienne littérature et d'archeologie chrétiennes», 
4 (1914), 202-208; BERNARDAKIS, P., Les appels au Pape dans l'Église grecque 
jusqu'à Photius, «Echos d'Orient», 6 (1903), 30-42, 118-125, 249-257; BIONDI, B., / / 
Diritto romano cristiano (Milano 1952-1954); BOUDINHON, A., Note sur le concile 
d'Hippone de 427, «Revue d'histoire et de littérature religieuse», 10 (1905), 267; 
CROSS, F.L., History and Fiction in the African Canons, «The Journal of Theological 
Studies*, 12 (1961), 227-247; D'ALES, A., Le dogme de Nicée (Paris 1926); 
DE CLERCQ, V., Ossius of Cordova, «Studies in Christian Antiquity », 13 (Washington 
1954); D'ORS, El código de Eurico, «Estudios Visigóticos» II (Madrid 1960); IDEM, 
Elementos de derecho romano privado (2m ed. Pamplona 1975); DUCHESNE, L., 
Histoire ancienne de l'Église (4* ed. Paris 1908); IDEM, La date du concile d'Arlés, 
«Melange d'Archeologie et d'Histoire», 10 (1890), 640-644; IDEM, L'Église au VIe 
siècle (Paris 1925); IDEM Le faux concile de Cologne (346), «Revue d'Histoire Ecclé-
siastique», 3 (1902), 16-29; EUGUI, J., La participación de la comunidad cristiana en 
la elección de los obispos (s. I-V) (Pamplona 1977); FERNANDEZ ESPINAR, El 
principio «testis unus testis nullus» en el derecho procesal español (Madrid 1979); 
FERRER, F., La situation religieuse de l'Afrique romaine (Paris 1847); FLICHE, A.-
MARTÍN, V. ED., Histoire de l'Église depuis les origines jusqu'à nos jours (Paris 1935 
ss.); GAUDEMET, J., Elvire (Le concile d'), «Dictionnaire d'Histoire et de Géographie 
ecclésiastiques», éd., A. Baudrillant, Paris 1912 ss.», XV, 317-348; IDEM, La legisla-
tion religieuse de Constantin, «Reveu d'histoire de l'Église de France», 33 (1947), 25-
61; IDEM, L'Église dans l'Empire Romain ( /V E -V E siècle) (Paris 1958); GRIFFE, E., A 
propos du canon 33 du concile d'Elvire, «Bulletin de littérature ecclésiastique», 74 
(1973), 142-145; IDEM, La Gaule chrétienne a l'epoque romaine (Paris-Toulouse 
1947-1957); IDEM, Le Concile d'Elvire et les orígenes du célibat ecclésiastique, 
«Bulletin de littérature ecclésiastique», 77 (1976), 123-127; GRUMEL, V., Le Regestes 
de 381 a 715. Le Patriarcat Byzantin, I, I-l(Paris 1972); HEFELE, C.F.-LECLERCQ, 
H., Histoire des Conciles (Paris 1907 ss.); HESS, H., 77iir canons of the Council of 
Sardica (Oxford 1958); KURTSCHEID, B., Historia Iuris Canonici, I (Roma 1941); 
LECLERCQ, H., Diverses rédactions des canons de Nicée, HEFELE-LECLERCQ, 1, 2, 
1139-1176; MARTÍNEZ DÍEZ G., El Epítome hispánico, una colección española del 
siglo VII (Comillas 1962); IDEM, La colección canónica de la Iglesia sueva. Los 
«Capitula Martini», «Bracara Augusta», 21 (1976), 224-243; IDEM La colección 
canónica Hispana, I (Madrid-Barcelona 1966); IDEM, Colecciones derivadas, II, 1-2 
(Madrid 1976); MATEO, J., El obispo en la Iglesia galo-franca, pro manuscripto (tesis 
doctoral) (Pamplona 1973); MEIGNE, M., Concile ou collection d'Elvire?, «Revue 
THE EARLY AFRICAN LEGISLATION ON THE TRIAL OF BISHOPS 405 
d'Histoire Ecclésiastique», 70 (1975), 361-387; MONCEAUX, P., Histoire de l'Afrique 
chrétienne depuis les origines jusqu'à l'invasion arabe, (Bruxelles 1901-1923); 
MUNIER, C , Cinq canons inédits du Concile d'Hippone du 8 octobre 393, 18 (1968), 
16-29; IDEM, La tradition du IIe concile de Carthage, «Revue des Sciences religieu-
ses», 46 (1972), 193-214; IDEM, Statuta ecclesiae antiqua (Paris 1960); IDEM, Un 
canon inédit du XXe concile de Carthage: «Ut nullus ad Romanam ecclesiam audeat 
appellare», «Revue des Sciences Religieuses», 40 (1966), 113-126; NAZ, R., Causes 
majeures, «Dictionnaire de Droit Canonique», ed. R. Naz, Paris 1935-1965, III, 60; 
ORLANDIS, J., Historia de España. La España visigótica (Madrid 1977); IDEM, El 
primer renacimiento eclesiástico en la España visigoda, «Revista Portuguesa de 
Historia», 16 (1978), 253-259; IDEM, La Iglesia en la España visigótica y medieval 
(Pamplona 1976); ORTE DE URBINA, J., Nicea y Constantinopla (Vitoria 1969); 
PALANQUE, J.R., France, La Gaule romaine, «Dictionnaire de Droit Canonique», ed. 
R. Naz, Paris 1935-1965, XVIII, 9-10; IDEM, Les dissensions des églises des Gaules á 
la fin du IVe, siècle et la date du concile de Turin, «Revue d'histoire de l'Église de 
France», 31 (1935), 481-501; PALAZZINI, G., Parigi (614), «Dizionerio dei Concili», 
III, 298-300; PALAZZINI, P., Laodicea, «Dizionario dei Concili», II, 227-229; 
PLOCHL, W.M., Storia del diritto canonico, I (Milan 1963); RAMOS-LISSON, D., En 
torno a la autenticidad de algunos cánones del concilio de Elvira, «Scripta 
Theologica», II (1979), 181-186; SOTOMAYOR, M., La Iglesia en la España romana, 
en R. GARCÍA-VILLOSLADA, Historia de la Iglesia en España, I (Madrid 1979); 
SIMONETTI, M., La crisi ariana del IV secolo (Roma 1975); STEINWENTER, Der 
antike kirchliche Rechtsgang und seine Quellen, «Zeitschrift der Savigny Stiftung» 
(Kan.abt) 23 (1934), 1-116; TEJERO, E., Los «Excerpta» de la Hispana. Originalidad 
de su sistemática. «III Congreso Internacional de Derecho Canónico» (Pamplona 
1977); YARZA, F., El obispo en la organización eclesiástica de las decretales 
pseudoisidorianas, pro manuscripto (tesis doctoral) (Pamplona 1977). 
ÍNDICE DE LA TESIS DOCTORAL 
ABREVIATURAS. INTRODUCCIÓN. CAPÍTULO I. LEGISLACIÓN CANÓNICA 
HASTA EL CONCILIO DE SARDICA (343-344). 1. Concilio de Elvira (300-306): la 
posibilidad de acusar y de juzgar al obispo, presente en los primeros cánones concilia-
res. 2. Concilio de Arles (314): realidad del proceso y de la competencia eclesiástica 
para las causas episcopales. 3. Concilio de Nicea (325): sumisión del poder episcopal y 
delimitación territorial de jurisdicción al definirse la provincia eclesiástica, el metropo-
litano y el sínodo provincial. 4. Concilio de Antioquía (341). A. Tribunal de primera 
instancia y algunas causas procesales. B. El proceso en segunda instancia y la posibili-
dad de apelación. C. El sínodo provincial como sede judicial y como órgano de control 
del poder del obispo. 5. Concilio de Sárdica (343-344). A. La sucesión de instancias y 
la intervención del Romano Pontífice. B. El recurso contra la sentencia del obispo. 
C. Competencia del emperador. D. Algunas causas procesales. 6. Conclusiones parcia-
les. CAPÍTULO II. LEGISLACIÓN CANÓNICA POSTERIOR AL CONCILIO DE SÁRDI-
CA Y LEGISLACIÓN CIVIL EN EL SIGLO IV. 1. Sínodo de Colonia (346): discordancia 
entre realidad y normativa. 2. Concilio de Constantinopla (381). A. Sistema procesal y 
garantías extraprocesales para la acusación. B. Silencio canónico sobre la apelación a 
Roma. 3. Sínodo de Constantinopla (394): realidad del proceso en segunda instancia 
tras la apelación a la Sede Apostólica. 4. Concilio de Turín (398): el sínodo interpro-
vincial y su competencia en primera instancia. 5. Cañones Apostolorum (s. IV). A. El 
proceso. B. Las causas 1. De ordenación. 2. Mixtas. 3. Penales. 6. La legislación civil 
(s. IV): distinción absoluta de fueros y la competencia secular en las causas criminales. 
7. Conclusiones parciales. CAPÍTULO III. LEGISLACIÓN CANÓNICA AFRICANA 
1. Concilios de Cartago sub Grato (348) y sub Genethlio (390): tribunales ordinario y 
extraordinario de primera instancia en la normativa inicial. 2. El Breviarium Hippo-
nense y el concilio de Cartago (397): características del sistema procesal y del concilio 
general africano. 3. Concilios de Cartago en el a. 401 ratificación del sistema y realidad 
de los juicios. 4. Concilio de Milevi (402): dos procesos concretos. 5. Concilio de 
Cartago (407): el arbitraje y la intervención imperial. 6. Concilio de Cartago (418): 
confirmacción del sistema. 7. Concilio de Cartago (419): garantías judiciales. 8. Conci-
lio de Hipona (427): continuidad normativa. 9. La apelación a Roma y el concilio de 
Cartago sub Bonifatio (525). 10. Conclusiones parciales. CAPÍTULO IV. LEGISLA-
CIÓN CANÓNICA DEL SIGLO V Y LEGISLACIÓN CIVIL DE LOS SIGLOS V Y VI. 
1. Decretales pontificias. A. Inocencio I (401-417): competencia del sínodo provincial 
y de la Sede Apostólica. B. Bonifacio I (418-422): la sucesión de instancias. C. S. León 
Magno (440-461): régimen especial de los vicariatos. 2. Concilios y colecciones canó-
nicas de las Galias: el sínodo provincial o interprovincial de obispos como sede judicial 
de las causas episcopales. A. Concilio de Riez (439).. B. Concilio de Orange (441). 
C. Concilio de Vaison (442). D. Colección canónica del II concilio de Arles (442-506). 
THE EARLY AFRICAN LEGISLATION ON THE TRIAL OF BISHOPS 407 
E. Concilio de Vannes (465). F. Statuta ecclesiae antiqua (442-506). 3. Concilio de 
Calcedonia /451): ratificación de la normativa oriental precedente. 4. Legislación civil. 
A. Siglo V: competencia de los tribunales civiles sobre las causas criminales. B. Justi-
niano (527-565): el juicio de obispos y relieve del metropolitano. 5. Conclusiones 
parciales. CAPÍTULO V. LEGISLACIÓN EN LOS SIGLOS VI Y VIL 1. La legislación 
sinodal franca del siglo VI. A. Concilio de Agde (506): competencia del sínodo provin-
cial. B. Concilios de Orleans (511) y Epaone (517): reafirmación del ius acussandi. 
C. Realidad del derecho, para confirmar las sentencias sobre causas mayores, ejercido 
por el Romano Pontífice. 1. Sínodo Carpentoratense (527). 2. Sínodo Massiliense 
(533). D. La normativa entre los sínodos de Orleans (533) y de Macón (581-583). 1. El 
sínodo provincial. 2. Cambios del sistema procesal. E. Concilio de Macón (585). 1. El 
metropolitano, juez ordinario de primera instancia. 2. La legislación franca del siglo 
VII. A. Concilio de París y edicto de Clotario II (614): excepciones canónicas al fuero 
eclesiástico absoluto (tribunales mixtos). B. Sínodo Cüppiacense (626-627): competen-
cia sinodal. C. Sínodo Cabilonense (647-653): dos sentencias condenatorias. 3. La 
legislación hispano-visigótica en los siglos VI y VIL A. El sínodo provincial como 
tribunal ordinario para las causas episcopales. 1. Concilio de Tarragona (516): la com-
petencia del sínodo provincial se da por supuesta. 2. Concilio II de Braga (572) y los 
Capitula Martini: resumen e introducción de la legislación oriental. 3. Concilio III de 
Toledo (589): normas canónicas genuinas sobre la competencia sinodal. 4. Concilio II 
de Sevilla (619): la función judicial de hecho. 5. Concilio IV de Toledo (633): 
desarrollo del sínodo provincial. B. La legislación entre los concilios V (636) y X (656) 
de Toledo: el metropolitano y el rey como jueces de las acusaciones contra el obispo. 
C. Concilio de Mérida (666): el delegado episcopal. D. Concilio XIII de Toledo (683): 
garantías judiciales y sucesión de instancias. E. Concilio XVI de Toledo (693): proceso 
por delito de lesa majestas. 4. Conclusiones parciales. CONCLUSIONES GENERALES. 
BIBLIOGRAFÍA. 
